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New York Escrows 
If you have any documents pertaining to ‘New York real 
estate to be placed in escrow pending completion of any 


agreement in New York City, we are equipped to act as 
escrow agent with efficiency and at moderate cost. 


For over fifty years, we have been closing real estate 
contracts for our clients and have acquired the necessary 
experience to solve the various difficulties that ofttimes arise 
in connection with real estate. 





Title Guarantee and Trust Company 


175 REMSEN STREET 
BROOKLYN 


Fiduciary Service 
in New York State 


With nearly three-quarters of a cen- 
tury of continuous fiduciary experi- 
ence in New York State, we are glad 
to extend to banks and trust com- 
panies in other states full co-opera- 
tion in the handling of estate and 
trust problems of their clients re- 
quiring special attenticn in thisstate. 


BROOKLYN TRUST 





177 Montague St.—Brooklyn Greater New York NZ WF of the F.D.LC. 
New York Office—26 Broad St. : 


One of the oldest Trust » ear Mae in the United States 


‘ 
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TRUST SERVICE 
in St. Louis 


For more than three decades the Trust Depart- 
ment of Mercantile-Commerce has been rendering 
responsible and efficient fiduciary service in St. 
Louis. Extensive facilities have been developed. 
The department is experienced in every phase of 
corporate and individual trust work. 


We invite inquiries from banks, corporations or 
individuals desiring any form of fiduciary repre- 
sentation in this territory. 


Mercantile-Commerce 
Bank and Trust Company 


Locust ~ Eighth ~ St. Charles 
St. Louis 


Member Federal Deposit Insurance Corporation 
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At your Service 


in Chicago 


Occasionally you may find the 
facilities of a bank or trust 
company in Chicago of ser- 
vice to you or your clients. 
If so, you are cordially invited 
to consult us. 


TRUST DEPARTMENT 


Harris Trust and Savings Bank 


Organized as N. W. Harris & Co. 1882 ¢ Incorporated 1907 


HARRIS TRUST BUILDING * CHICAGO 
Telephone State 8200 


Member Federal Deposit Insurance Corporation 
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SCHOOL DIRECTORY 


“To know that which lies before us in daily life is the prime wisdom.”—Milton 


To assist trust officers in meeting their responsibility and realizing their op- 
portunity to advise minor beneficiaries and parents on the proper schools, this 
Directory has been established. Thorough investigation and careful selectivity, 
from over 4,000 private schools, were made to assure inclusion of only those pro- 
viding outstanding and well-rounded education. 


Authoritative information from numerous sources has been digested over 
the past year and supplemented by first hand experience of trust officers, educa- 
tors, students and guardians, to determine their record of successful performance. 


Trust Companies Magazine will be glad to cooperate with its readers in sup- 
plying further information on these recommended schools. 


JREANNA HEAD?22" 


College Preparatory and General Courses 
Accredited — East and West 


LAKE FOREST 
ACADEMY 


Established 1857 
A National college preparatory school for 
boys. ““The Richards Plan in Education’’ is 
unique and different. Develops interest, enthu- 
siasm, independent thinking, concentration, ef- 
ficiency, power of study. Real work available 
in physical and health education. All sports. 
Write for Booklet. 
JOHN WAYNE RICHARDS, Headmaster, 
Box C, Lake Forest, Ill. 


Post Graduate Department 
and Lower School 


Outdoor Life the Year ’Round 
Swimming Riding Tennis 
A Homelike School in a College Town 


Write for catalog 


Mr. and Mrs. T. R. Hyde 
2530 Channing Way Berkeley, Calif. 


\VALLEY FORGE 


MILITARY ACADEMY 


AT THE NATION’S SHRINE 


Harcum Junior College 


FIRST 2 YEARS OF COLLEGE 
CREDITS TRANSFERABLE 


Secretarial Science 
Journalism 


Academic 


| gomertmengg: endl for college or 
business. Boys 12 to 20. Also 
Junior College of Business Ad- 
ministration. Enroliment doubled 
in past five years. New fireproof 
dormitories, modern academic 
building and library, large rec- 
reation and riding hall, stables, 
gymnasium, increased faculty. 
High scholarship standards with 
special supervision for individual 
student. All sports, golf, polo. 
Cavalry. Infantry. Senior 
R.0.T.C. Band. Highest Gov- 
ernment rating. 
For catalog, address Box U. 
WAYNE, PA.% 


Costume Design 
Advertising Design Home Economics 
Fine Art Music 
Interior Decoration Experimental Theatre 
Vocational Guidance - Professional 
Training. Practical Experience 
Placement Department. 
RIDING - SWIMMING - FENCING 
SPORTS 
Last 2 years of High School Work with 
credits given for vocational work 


EDITH HARCUM, Box T, Bryn Mawr, Pa. 


OAK GROVE 


A FRIENDS SCHOOL FOR GIRLS 


Emphasizes Preparation for College and Gracious Living. Excellent Cultural 
Departments under talented Instructors in Music, Art and Expression. 
Graduate Course Secretarial Science. Physical Education includes Correc- 
tive, Aesthetic, and Recreational Program. Upper and Lower Schools. 
Joyous Outdoor Life among Beautiful Maine Hills. Riding included. 


Mr. and Mrs. Robert E. Owen, Principals 


Box 400 * Vassalboro, Maine 





Riverdale Country School 
Thirty-Second Year 


College preparation for boys. High college 
record. Scholarly, friendly teaching. Fireproof 
stone dormitory with 100 single rooms. Coun- 
try surroundings, outdoor sports, athletics. 
Proximity to New York offers unusual cultural 
opportunities in music and fine arts. Summer 
travel abroad. 


Illustrated catalog 


FRANK S. HACKETT, Headmaster 
Riverdale-on-Hudson, New York 
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Fully accredited. Prepares for college or business, Able 
faculty. — classes. Supervised study. Lower School 
4 small boys in new separate building. Housemother. 

. O. T. C. Fireproof buildings. Inside swimming pool. 
Sin athletics. Best health record. — _ 27 states 
and other countries. Catalog 41st year. . J. J. Wicker, 
Pres., Box A, Fork Union, Virginia. 


Menlo School and Junior College 


Two Schools—Same Campus 
Near Stanford University 
Non-sectarian 


Non-military Non-profit 


High School Junior College 
Grades 9—12 Grades 13—14 


Students transfer to Stanford or other universities at end of 12th grade, 13th grade, 
or 14th grade, depending upon satisfactory preparation. 


Catalogs available 


Lowry S. Howard, President 
Menlo School and Junior College, Menlo Park, California 


* You Are Cordially Invited a 
To Visit the 


Near York Military Academy 


THE 
CHESHIRE ACADEMY 
Formerly ROXBURY SCHOOL 


A boarding school for boys, flexibly 
organized with instruction in small 
groups and personal attention to the to see 


needs of every student. A large 
faculty of skilled teachers (one for 
every six boys). Sports and non- 
athletic activities. Junior Depart- 
ment, Write for illustrated catalog. 
A. N. SHERIFF, HEADMASTER 
CHESHIRE, CONN. 


350 young gentlemen being ed- 
ucated and trained to become 
future leaders of America. 


For Catalog, address the Executive Officer 


‘ Cornwall-on-Hudson, New York : 


EDUCATES THE 
WHOLE BOY 


CRANBROOK 


ULVER 
HELPS HIM TO 


HMBiBpt?rTa RY 

ACADEMY FIND HIMSELF 
Studies and guides him understandingly. 
Discovers interests and aptitudes. Develops 
initiative, poise and enthusiasm for pur- 
poseful living. Prepares for all colleges. 
Junior College work. Modern equipment 
on 1000-acre campus, adjoining Lake Max- 
inkuckee. All sports. Infantry, Cavalry, 
Artillery. Catalog. 


600 Pershing Court Culver, Indiana 


SCHOOL 


Distinctive endowed preparatory school 
for boys. Also junior department. Ex- 
ceptionally beautiful, complete, modern. 
Unusual opportunities in musio, arts, 
crafts, sciences. Hobbies 

encouraged. All sports. 

Single rooms. Strong 

faculty. Individual atten- 

tion. Graduates in over 

50 colleges. Near Detroit. ¥ 


Registrar 


830 Lone Pine Road, 
Bloomfield Hills, Michigan 
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City Bank Farmers Trust Company 
offers you its services as executor, 
trustee, custodian, guardian, or 


manager of investments in New 
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York. It-is also equipped to serve 


corporations as transfer agent, reg- 
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istrar, corporate trustee, or in other 
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agency capacities. 
You are cordially invited to dis- 
cuss with one of our officers the 


services the Trust Company is or- 





ganized to render. 





City Bank Farmers 
cuasraeo wx LUSL Company 


Head Office: 22 William Street, New York; Uptown Office: Madison Ave. at 42nd Street; 
: Brooklyn Office: 181 Montague Street : 





The 1988 Revenue Act 


Outline of the Important Changes Affecting Fiduciaries 


ROBERT N. MILLER, ESQ. 
Chairman, Committee on Federal Taxation, American Bar Association 


Not only does the author of this article present a concise summary 
of the Federal tax changes effected by the new Revenue Act, which are of 
major concern to trust and estate computations, but he also points to 


certain mutualities of interest between government and taxpayers. 


While 


referring to the Act as, on the whole, an improvement in tax legislation, 
Mr. Miller calls attention to unjustified discriminations against trusts, and 
to instances in which was missed opportunity for constructive clarifica- 


tion.—Editor’s Note. 


EVENUE-increasing changes in the 

Federal tax law seem inevitable, 
but we do not have them yet. The Rev- 
enue Act of 1938 is not designed for 
increased aggregate yield; its effect is 
rather to prevent a decline in aggregate 
revenues and to shift the incidence of 
the tax at various points. 

In reading any new taxing act, we 
who have daily contact with the taxpay- 
er’s difficulties must be careful not to 
underestimate the acuteness of the Gov- 
ernment’s revenue problems, and must 
not forget that wherever income can be 
found is the place where the Government 
must get a very large part of the vast 
sums it has to collect. If we want to en- 
courage the authorities in taking a broad, 
well-balanced view which harmonizes as 
far as possible with public opinion, with 
governmental needs and with practical 
experience, we must be competent and 
willing to take such a view ourselves. 

The authorities have to consider what 
the average voter wants done—even if 
he is wrong—and so must we. The au- 
thorities should help to lead public opin- 
ion to a properly balanced view as to how 
revenues must be raised—and so should 
we. Our country’s chances of solving its 
revenue problems are impaired when 
there is conflict between “haves” and 
“have nots.” The “haves” can do every- 
one a service, including themselves, by 
seeing to it that one-sided views do not 
predominate in their reactions to. tax 
laws. 


Taking this new law as a whole—wise 
parts and unwise parts—it is an im- 
provement. Let us be glad of that. As 
to the unwise parts, we all must share~ 
the blame in some degree, because it is 
our Congress which enacted it, and we 
as citizens have devoted too much of our 
time to sniping at the proposals of others 
and not enough to seeking acceptable 
solutions for larger problems of revenue. 


Gift Exemptions 


MONG the many items of interest 
there is room here to mention only 
a few, which have especial interest for 
those who deal with estates and trusts. 
In the gift tax field the changes affect 
gifts made after the close of this taxable 
year. After that time $4,000 instead of 
$5,000 will be the amount of the annual 
exclusion per donee, but when the donee 
is a trust, no exclusion at all will be al- 
lowed. In other words, a gift of $4,000 
to an individual will not have to be taken 
into account in calculating the gift tax, 
but all of it must be taken into account 
if the gift is to a trustee for the same 
individual’s benefit—a discrimination 
which it is hard to justify. The $40,000 
specific exemption, however, continues to 
apply to such gifts. 
For the relief of estates which find it 
difficult to realize sufficient cash to pay 
estate taxes, the Commissioner’s power 
to extend the time for payment of the 
estate tax is enlarged so that he may now 
make extensions running as long as. ten 
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years from the due date, instead of eight, 
as before. In the case of such extensions, 
before. In the case of such extensions, 
the interest rate will be four per cent 
per annum, instead of six per cent. 

The estate and gift tax rates are un- 
changed, and the proposals of the House 
looking to a single rate-schedule for es- 
tate taxes unfortunately are without ef- 
fect in the final bill. 


Gains and Losses Computations 


S to the income tax, perhaps the 

changes most important to estates 
and trusts are found in the new and more 
complicated treatment of capital gains 
and losses. The indefensible two thou- 
sand dollar limitation on capital losses 
as deductions is retained only as to corpo- 
rations, but no deduction at all—not even 
two thousand dollars—is now allowed as 
to the losses called “net short-term capi- 
tal losses”, their only possible effect be- 
ing by way of offset against short-term 
capital gains, if any, for the following 
year.* In general the provisions for 
dealing with long-term gains and losses 
show an improvement. 


The new law recognizes, as to taxpay- 
ers not classed as corporations, three 
classes of capital net gains and losses 
for the purpose of deciding what percen- 
tages of the gains and losses shall be 
“taken into account” in calculating in- 
come, but only two classes in deciding 
other questions involved in calculating 
the income tax. Thus in the case of 
such a taxpayer the percentages of gains 
or losses to be taken into account are as 
follows: One hundred per cent for as- 
sets held not more than 18 months; 66% 
per cent for assets held between 18 
months and 24 months; 50 per cent as to 
assets held more than 24 months:—at 
least an improvement over the compli- 
cated schedule proposed in the House 
bill. For other purposes net capital 
gains and losses are divided into two 
classes: “short-term” as to property held 
for not more than 18 months; “long- 
term” as to that held for 18 months and 


*Net short term capital losses may be carried 
forward and deducted from net short term capital 
gains in the following year to an extent, how- 
ever, not exceeding the net income for the cur- 
rent year. 
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more. Net short-term capital gains are 
to be included in gross income for taxa- 
tion without any relief. 


Short and Long-Terms 


HE statute now arbitrarily provides 

that a gain realized by a stockholder 
from partial liquidation of a corporation 
“shall be considered” to be a short-term 
capital gain. In other words, even 
though the fact may be that the taxpayer 
has held the shares for many years, his 
tax must be calculated on the contrary 
assumption that he has held them for 
not more than 18 months. The effect is 
that if a loss results on a partial liquida- 
tion actual facts govern and deductibil- 
ity of the loss is subject to the limita- 
tions applying to long-term transactions, 
but if a gain results the taxpayer must 
pay full surtax rates calculated on the 
assumption—whether or not it is true— 
that the stock was acquired within not 
more than 18 months. 


Net long-term capital gains and loss- 
es, to the extent of the percentages speci- 
fied above, are treated like other income 
items or deduction items, except in the 
so-called “alternative” calculations men- 
tioned below. These alternative taxes 
concern individuals, estates and strict 
trusts whose returns show net long-term 
capital gains or net long-term capital 
losses. 

As to net long-term capital gains, the 
following alternative method of calcula- 
tion applies if it produces a tax less than 
the tax otherwise calculated: 


“A partial tax shall first be computed 
upon the net income reduced by the 
amount of the net long-term capital gain, 
at the rates and in the manner as if this 
subsection had not been enacted, and the 
total tax shall be the partial tax plus 
30 per centum of the net long-term capi- 
tal gain.” 


As to net long-term capital losses the 
following method applies if it produces 
a greater tax than the tax otherwise cal- 
culated : 


“A partial tax shall first be computed 
upon the net income increased by the 
amount of the net long-term capital loss, 
at the rates and in the manner as if this 
subsection had not been enacted, and the 
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total tax shall be the partial tax minus 
30 per centum of the net long-term capi- 
tal loss.” 


Since these provisions are not ex- 
pressed as options, it will apparently be 
necessary for both normal and alterna- 
tive calculations to be made in every 
case involving net long-term capital 
gains or losses. 


Liquidation of Corporations 


HERE are new provisions, applying 

only if liquidation of a corporation 
is completely effected within a single 
month (December, 1938), which will 
have the effect of permitting the liquida- 
tion of some domestic corporations 
which would long since have been dis- 
solved but for too severe income tax ef- 
fects on the stockholders. To illustrate, 
suppose a number of individuals or es- 
tates or pure trusts (as distinguished 
from trusts taxable as corporations) 
own stock in a corporation which has a 
surplus composed of earnings accumu- 
lated since 1913, and which also has as- 
sets which have considerably appreciated 
in value since the corporation acquired 
them. 


Liquidation under normal taxation 
methods would in most cases show a 
taxable profit to the stockholders reflect- 
ing both the surplus and the apprecia- 
tion. In many such cases the resulting 
tax would be so high as to furnish a com- 
pelling argument against liquidating at 
all. The new provision, subject to a 
number of conditions stated in it, per- 
mits the several noncorporate stockhold- 
ers to elect each for himself (provided 
at least eighty per centum of the total 
combined voting power of non-corporate 
stockholders so elects) to be taxed under 
this provision. 

In the case of such an electing non- 
corporate shareholder, there will be 
recognized and taxed, as a dividend, so 
much of the gain or profit realized by 
him in the liquidation as is not in ex- 
cess of his ratable share of the surplus, 
and no more, unless in the liquidation 
he receives money (or stock or securities 
acquired by the corporation after April 
9, 1938) in excess of his ratable share of 
the surplus. 
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Obviously the effect of the provision 
in any particular case can only be known 
through careful analysis of the facts in 
that case. Yet there are a great many 
situations in which its effect will be good 
both for the government and for the tax- 
payer. 

Trust Returns and Exemptions 


RETURN must now be filed for 

every trust the net income of which 
for the taxable year is one hundred dol- 
lars or over. Like the gift tax provision 
mentioned at the beginning of this ar- 
ticle, this seems to treat trusts worse 
than other taxpayers. The same tenden- 
cy appears at another part of the law, 
which reduces the personal exemption 
allowable to trusts to a credit of $100 
against net income, as compared with 
$1,000 allowed to individuals and estates, 
and previously allowed to trusts other 
than those for accumulation of income. | 

Banks and trust companies, as defined 
in this Act, are taxed at the rate of 16% 
per centum of so-called “special class net 
income”, regardless of its amount, that 
term being defined as the adjusted net 
income minus the credit for dividends re- 
ceived. 

When corporate securities (defined as 
bonds, debentures, notes, or certificates, 
or other evidences of indebtedness, with 
interest coupons or in registered form), 
held as capital assets by a taxpayer 
other than a bank, become worthless, 
and are charged off during the taxable 
year, the loss is no longer deductible as 
a bad debt, but must be considered “as 
a loss from the sale or exchange, on the 
last day of such taxable year, of capital 
assets.”. Similar treatment is provided 
when securities (defined for this purpose 
as corporate shares of stock and rights to 
subscribe to such shares) become worth- 
less, resulting in “capital losses.” 

The exemption provision concerning 
employees’ trusts, hitherto in effect, has 
been changed, so that the exemption does 
not apply unless the trust instrument is 
so worded that it is impossible, at any 
time prior to the satisfaction of all li- 
abilities to employees, for any part of 
the corpus or income to be used for pur- 
poses other than for the exclusive benefit 
of the employees. 
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Common Trust Fund Amendment 


HE new act changes the provisions 

which have been in effect with regard 
to the so-called “common trust funds” 
maintained by banks under regulations 
of the Board of Governors of the Federal 
Reserve System. In computing the net 
income of a common trust fund, the 
short-term and long-term capital gains 
and losses are first segregated and the 
net short-term and net long-term capital 
gains and losses computed. The net in- 
come is then computed in the same man- 
ner as that of an individual, except that 
no deduction is allowed for charitable 
contributions. 


A participant in a common trust fund, 
in computing its net income, must include 
as a part of its short-term or long-term 
capital gains or losses its proportionate 
share of the net short-term or net long- 
term capital gain or loss of the fund. 
As in the 1936 Act, the participant must 
also include in computing its net income 
its proportionate share of the ordinary 
net income or the ordinary net loss of 
the fund. 

An exception to the above methods of 
computing net income is made where the 
taxable year of the fund begins before 
January 1, 1938 and the taxable year of 
a participant begins after December 31, 
1937, in which case the computation of 
the net income of the fund and the inclu- 
sions of common trust fund net income 
in computing the net income of partici- 
pants shall be in accordance with the pro- 
visions of the 1936 Act. 


Refund Claims as Reopening Wedge 


AREFUL attention is demanded by 
the complex new provisions entitled 
“Mitigation of Effect of Limitation and 
Other Provisions in Income Tax Cases” 
—provisions which, although enacted 
with good intent, appear to this writer 
to be good neither for the Government 
nor for the taxpayers, in their net effects. 
Among other effects, they have serious 
retroactive aspects as to the calendar 
year: 1932 and subsequent years. For 
instance, suppose that as to 1932 the bar 
of the statute of limitations has freed a 
taxpayer from danger of a deficiency. 
He files a refund claim as to an over- 


payment of tax due for a later year, say 
1937. Under the new law, the Govern- 
ment, by acting favorably on the 1937 
claim, may acquire the right to reopen 
the barred year and to claim a deficiency 
for 1932 if the Government can show 
that the refund for 1937 involves an in- 
consistency with an adjustment which 
was made for the barred year 1932. 


Other steps which taxpayers may 
take, such as appeals to the Board of 
Tax Appeals and application for closing 
agreements under Section 606 (Revenue 
Act of 1928) may, if successful, involve 
similar danger of reopening barred 
years, against the taxpayer’s interest. 
The new liabilities thus precipitated may 
be either larger or smaller than the 
amount of tax involved for the open year, 
and, under special provisions of the new 
law, may be larger or smaller than would 
be indicated on the basis of a correctly 
calculated tax for the barred year. 


Voluntary Withdrawal 


HIS means that every taxpayer 

should avoid filing refund claims, 
suits in court, appeals to the Board, or 
applications for closing agreements, un- 
til he is sure that there is no danger 
that the Government, finding such an in- 
consistency as above described, may re- 
open a barred year, to the taxpayer’s 
net disadvantage. In general the pro- 
vision makes the recovery of overpay- 
ments a more complicated and hazard- 
ous process than it was. 

It is importani, in view of this pro- 
vision, that every taxpayer who has now 
pending a refund claim, or a suit based 
on a refund claim, or an appeal to the 
Board, or an application for a closing 
agreement under. Section 606 of the Rev- 
enue Act of 1928 as amended, should, 
within ninety days from the effective 
date of this Act, voluntarily withdraw 
from such proceeding if his situation is 
such that under this provision there is 
danger that a stale tax liability will be 
stirred up, larger than the one dealt 
with in the now-pending proceeding. 

In this article it is not possible to go 
into detail as to this far-reaching provi- 
sion, nor even to illustrate the situations 
in which it may operate against the Gov- 
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ernment as well as in the Government’s 
favor. Its purpose is a proper one—that 


of avoiding certain results of the statute 
of limitations if it is possible to do so 
without paying too high a price in other 
undesirable results—but it appears that 
the problem has not been acceptably 
solved and that the provision as enacted 
does considerably more harm than good. 


Binding Agreements Possible 


HERE is a slight change in the law 

which may have very useful effects 
in the administrative field, especially 
since it reflects a definite purpose of the 
Treasury. It is an amendment to the 
section authorizing tax agreements which 
cannot be upset either by the Government 
or by the taxpayer (except upon a show- 
ing of fraud, malfeasance or misrepre- 
sentation). Such an agreement may 
now be made between the Treasury and 
any person, regarding tax liability as to 
any taxable year or years—even future 
years. 


Thus the Treasury, in disallowing a 
bad debt as a deduction for the taxable 
year 1936 on the ground that it did not 
become worthless until 1937, will be able 
to enter into an agreement fixing the 
year of worthlessness, so that the tax- 
payer can acquiesce in the disallowance 
for 1936 with the assurance that he will 
get the deduction when 1937 is audited. 
So also it will be possible for the Gov- 
ernment, in ruling as to the profit real- 
ized through an exchange effected in 
1936, to assure the taxpayer that the 
basis so established for the property re- 
ceived in the exchange will be adhered 
to by the Government in the audit for 
future taxable years. 


At this writing the new regulations 
have not been prepared, so that it is im- 
possible to know whether the Treasury, 
under the changed provision, will give 
advice, binding on itself, as to the tax 
results of proposed business transac- 
tions. While such practice would be-ad- 
vantageous to taxpayers in the conduct 
of business, it presents serious adminis- 
trative difficulties. 


Transfer Stamp Tax 


N exemption from stamp tax is pro- 

vided for as to deliveries or trans- 
fers of shares or certificates from the 
owner to a custodian, from a custodian 
to the owner, from a custodian to his 
registered nominee, from a nominee to 
another nominee, or from a nominee to 
a custodian. There is no express men- 
tion of transfer from nominee direct to 
owner. It appears, however, that where 
a nominee transfers to a custodian and 
the custodian thereupon transfers to an 
owner, no stamp tax is incurred. 

Exemption in the case of transfers by 
an owner to a custodian is granted only 
if there is a written agreement between 
the parties that the shares or certificates 
are to be held or disposed of by the cus- 
todian for the owner and subject to his 
instructions. No exemption will be. 
granted unless the deliveries or transfers 
are accompanied by a certificate setting 
forth such facts as the Commissioner by 
regulation may require to show the right 
to such exemption. 

In order for a transfer to a nominee 
to be exempt, the nominee must be reg- 
istered with the Commissioner. The reg- 
ulations concerning these exemptions 
have not yet been issued, but the exemp- 
tion provision of the Act are applicable 
to all transfers or deliveries made after 
June 30, 1938. 

A rather important new provision is 
Section 821 which provides for refund of 
interest on delinquent income, estate, and 
gift taxes accruing for the period Octo- 
ber 24, 1933 to August 30, 1935 during 
which period, under prior law, interest 
was charged at the rate of 12% per an- 
num. Banks and trust companies would 
do well to check the estates in their 
charge to see whether refund claims 
should be filed with regard to 12% inter- 
est paid as to that period. While it will 
not in any way benefit the fiduciary from 
a standpoint of commissions or fees, fail- 
ure to file a refund claim in such circum- 
stances might occasion just criticism. 


Simplicity or Evasion 


LTHOUGH none of the changes 
which affect only corporations, and 
only a few of the other changes have 
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been noticed in this article, the reader 
will see at once that the changes have not 
been in the direction of a simpler and 
more understandable act. Difficulties in 
understanding the provisions of the new 
act are not ascribable to any lack of skill 
in technical draftsmanship; the trouble 
is that the basic ideas are such that they 
cannot be simply expressed. We need 
to remind ourselves, in our Government’s 
interest, that a law of diminishing re- 
turns operates more and more as the 
complication of income tax statutes in- 
creases. 


It is very important to a government 
to maintain among the taxpayers a con- 
viction that the tax laws are reasonable 
and understandable, and hence that in- 
tentional violations of them will be eas- 
ily recognized as such. When the pro- 
visions of a law are generally recognized 
as not understandable except by experts, 
the class of intentional non-compliers 
with the law—at present a very small 
class—tends to increase, because the ill- 
intentioned are encouraged in believing 
it is easy to succeed in pretending that 
they did not understand. 

We have reached a point where, if we 
are not gifted with the ability to simplify 
our income tax laws, our Government 
must suffer for this lack of ingenuity. 
It is important for influential citizens to 
bear this in mind, so that the legislative 
pressure exerted by them will be exerted 
not so much in demanding “relief pro- 
visions”, as in insisting on simplicity and 
soundness in the fundamental theories 
and schemes of a taxing act. 


From a practical standpoint, one of 
the less desirable features of a surtax on 
undistributed profits of corporations is 
that its very nature necessitates compli- 
cated provisions. While the recent wel- 
come ameliorations in respect to that 
theory of taxation are not within the 
scope of this article, it is worth while to 
notice here the extent to which they have 
relieved the public tension, and have help- 
ed to secure public approval for the new 
tax law. 


Need for Creative Cooperation 


ORE and more it is coming to be 
recognized that what may be called 
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the “public relations” features of a tax 
law and of the administrative handling 
of it are of the most vital importance 
both to the taxing government and to 
the taxpayer. 


Fear of punishment, often thought to 
be entirely adequate as a means of se- 
curing compliance with revenue laws, is 
more and more realized to be less im- 
portant as a means to that end, than a 
technique for securing and maintaining 
the willing cooperation of the people who 
are subject to those laws. 


We who find it easier to see the tax- 
payer’s side, can get further in helping 
to correct the real defects in our tax 
laws when we see clearly that the shield 
has another side and that we are like 
everyone else, including the Government, 
in being unable to see them both. Views 
that seem arbitrary and selfish to us are 
usually as honest as ours. If they are 
wrong, the error is usually due to inno- 
cent overemphasis on some phase of a 
very complicated problem. 


To recognize how easy such over- 
emphasis is helps to avoid the emotional 
approach to tax problems, which does 
harm rather than good. Such recogni- 
tion helps, too, by stimulating an ambi- 
tion among citizens not connected with 
the Government to participate in impar- 
tial and constructive study of revenue 
policies, instead of leaving such studies 
wholly to Government officials. Nega- 
tive criticisms of Government proposals, 
when they are against the Government’s 
interest, have a certain degree of useful- 
ness, but really robust public service re- 
quires creative work, directly and inde- 
pendently attacking the main problems, 
rather than mere criticism of what some- 
one else has thought or done about them. 


E. J. O’Connor of the Guaranty Trust 
Company of New York was re-elected, this 
month, as chairman of the Committee of 
Banking Institutions on Taxation. D. O. 
Deckert, Bank of the Manhattan Company, 
was elected vice president, and T. L. Pryor 
of the Brooklyn Trust Company, secretary. 


The objects of the organization are to 
co-operate in assisting in the analysis and 
administrative application of tax laws. 
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Can Wealth Be Conserved? 


Legal and Economic Considerations of Trust Investment Policies 


DR. DAVID F. CAVERS 
Professor of Law, Duke University, Durham, N. C. 


Eminent authority on trust law and investment, Dr. Cavers has 
graciously prepared this summary of highly significant analyses on the 
sphere of fiduciary investment policies in our modern economy, as com- 
piled in a symposium entitled “The Investment of Trust Funds,” in the 


Summer, 1938, issue of Law and Contemporary Problems. 


This quarterly 


journal, now in its fifth volume, is edited by Dr. Cavers and devotes each 
issue to a symposium on a problem of current legal, economic or social 


importance.—Editor’s Note. 


; ODAY the institution of the trust 
4. has reached a stage in its develop- 
ment which, when viewed in the perspec- 
tive of its history, may aptly be termed 
critical. Economic and social trends that 
have been gathering momentum for a 
generation have been operative within 
tthe institution itself and are reflected in 
tthe vast increase in the volume of trust 
‘funds and in the shift in the status of 
‘the trust from a device utilized almost 
exclusively by the wealthy to one of the 
éommonest forms for conserving accum- 
ulated savings. 

- The problem of investing the billions 
of dollars which constitute the trust 
funds of the nation is normally conceiv- 
ed in economic terms, but it is not to the 
economic questions of investment policy 
that this symposium is primarily direct- 
ied. Instead, it takes as its point of de- 
parture the fact that the trustee, as an 
investor, occupies a distinct status, one 
which both restricts the scope of his in- 
‘vestment activities and subjects him to 
special and_ serious’ responsibilities. 
These restrictions and responsibilities 
are the product of law, interacting with 
economic and social factors, over a period 
centuries long. 

Developments such as these tend to 
magnify the incidence upon the institu- 
tion of those forces extrinsic to it which 
are making for instability in the national 
economy and hence for instability in the 
investment market. That these trends 


are generating pressures which in turn 
will produce significant modifications in 
the special status of the trustee as in- 
vestor seems evident, and it is the pur- 
pose of this symposium to explore the 
principal areas wherein processes of 
change are already becoming manifest. 


The Prevention of Conflicts 


HIS symposium has been organized 
on the assumption that it is not to 
the courts that one must turn for assist- 
ance in this period of institutional 
change. The need is for devices design- 
ed and adequate to prevent maladjust- 
ments. As emphasis swings, in the 
treatment of any major legal problem, 
from adjudicating the claims of conflict- 
ing interests to preventing those claims 
from arising, the judicial process be- 
comes increasingly ill-adapted to the 
task. Adjudication requires principles 
and standards of broad applicability, but- 
tressed by a few specific rules. These 
the courts can supply and administer. 
Prevention dictates adjustments in the 
underlying situation and the prescribing 
of rules differentiated, detailed, and often 
arbitrary in the sense that, say, the fix- 
ing of any given maximum for invest- 
ment in a common trust fund must be 
arbitrary. It is to legislation, broadly 
conceived, that one must look for the ef- 
fecting of such adjustments and the 
formulation of such rules, the adminis- 
tration of which will not infrequently 
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entail the creation of agencies specially 
adapted to the task. 

Accordingly, in this symposium, no 
effort has been made to traverse the fam- 
iliar ground of court decision but in- 
stead emphasis has been given to what 
may be termed a legislative approach. 
That approach, it should be added, is not 
the monopoly of legislatures and of ad- 
ministrative bodies vested with rule- 
making powers. A will, a trust inden- 
ture, a common trust fund plan, each 
represents, for the parties, a redistribu- 
tion of rights and duties which, analy- 
tically, is legislative in all but its imme- 
diate source. The institution of the trust 
may be shaped in its future development 
through such instruments as well as by 
statutes and decrees. 


Scope of Fiduciary Investments 


RELIMINARY to the studies of the 
- varying facets of the legislative prob- 
lem is an article, Trust Investments: 
Their Extent and Some Related Economic 
Problems, by Professor N. Gilbert Riddle 
of the Ohio State University, author of 
“The Investment Policy of Trust Insti- 
tutions,” which affords ample evidence, 
if evidence is needed, of the significance 
of the subject of this symposium. The 
author marshalls such data with respect 
to trust investments as official reports 
and individual studies, including his own, 
have made available and describes the 
investment trends, policies and problems 
which are disclosed. 


His study, of necessity, is confined to 
institutional holdings and, as he points 
out, even for them, the data are “frag- 
mentary.” It testifies to the recentness 
with which the personal trust business 
has been regarded as affected with a 
public interest that basic facts concern- 
ing its scope and operation should still 
be matter for conjecture. 


Yet statistical studies, however refined, 
of the portfolios of the nation’s trust 
institutions, will reveal only the effects 
of current dislocations, not their causes. 
And while thorough analysis of these 
causes could stop nowhere short of a 
comprehensive inquiry into the malfunc- 
tioning of the world’s economy, still, 
from the trustee’s standpoint, the char- 
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acter of the complaint may be summar- 
ized in a single phrase: instability of 
values. 


Protective Devices Against Money Changes 


HIS instability is not that normal 

degree of uncertainty which explains 
why we need trustees rather than mere 
custodians, but an instability which has 
led some to question whether the trus- 
tee’s undertaking to conserve wealth can 
long remain feasible at all. Mr. Louis 
S. Headley, Vice-President of the First 
Trust Company of St. Paul, has address- 
ed himself to a consideration of this de- 
velopment in an essay entitled A Trustee 
in a World of Changing Values in which 
he examines the concept of value and the 
role of money in relation to it, coming 
thence to the problem posed for the trus- 
tee by the menace of inflation. 


Should this threat materialize, he sees’ 
no road of escape for the trustee in the 
purchase of land, commodities, or specu- 
lative stocks which does not invite dan- 
gers greater than those fled from. Nor 
does he find either in the law or in the 
wishes of the average settlor an imposi- 
tion of a duty on the trustee to preserve 
purchasing power as distinguished from 
dollar value. 


A commodity index to control pay- 
ments to beneficiaries, greater reliance 
on powers to invade principal, the pur- 
chase of a dwelling for dependents, and 
the setting up of beneficiaries in small 
businesses requiring little capital, repre- 
sent protective devices in which Mr. 
Headley finds some utility. But, basic- 
ally, he sees no need as yet to embark on 
untried courses. He refuses to be seiz- 
ed “with panic at the first mention of in- 
flation . .. The present depression is 
evidence of the difficulty of starting a 
boom and of the potency of means for 
stopping one when it is once started.” 


Three Keys to Income Stability 


HE incidence of value instability is 

harshest on the smaller trust where 
earned income barely suffices to meet the 
beneficiaries’ needs in times of normal 
yields, yet here ‘legislative’ ingenuity ap- 
plied to the trust instrument may pro- 
vide an effective solution. 
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Devices to this end, which are begin- 
ning to come to the fore, are discussed 
by Mr. H. G. Carpenter, Vice-President 
of E. W. Axe & Co., New York invest- 
ment counsel, in The “Fixed-Income,” 
“Annuity,” and “Modernized” Types of 
Trust, all of which depart from the tra- 
ditional trust concept of impartiality be- 
tween life tenant and remainderman. Mr. 
Carpenter finds in the effort to provide 
the life tenant with an adequate income 
at a time when safety of principal can 
be achieved only at very low yields a 
major source of investment difficulty for 
the trustee. 

He would cut the Gordian knot by pro- 
visions assuring adequate income for the 
life tenant whether this income repre- 
sents earned income or invasion of prin- 
cipal. His article discusses the advant- 
ages to be derived from this procedure, 
differentiating between the various trust 
forms devised to this end (the third of 
which includes provision for mainten- 
ance of purchasing-power) and distin- 
guishing these forms from the common 
device of authorizing invasions of prin- 
cipal in emergencies. 


Drafting Workable Investment Clauses 


VEN though such departures are not 

to be ventured, the drafting of the 
normal trust instrument presents pit- 
falls aplenty for the unwary. Drawing 
on his wide studies of trust instruments 
and a judgment “informed by exper- 
ience,” Mr. Gilbert T. Stephenson, Direc- 
tor of the Trust Research Department, 
Graduate School of Banking, presents as 
the third article of the symposium a ser- 
ies of Trust Investment Provisions 
Which Have Worked Well, which illus- 
trate the extent to which, within the 
framework of existing law, the drafts- 
man’s art has facilitated trust invest- 
ment management. 

Traditionally, it has been through the 
specification of securities legal for in- 
vestment that the legislatures have en- 
deavored to supplement the judicial sup- 
ervision of trust investments. This de- 
vice has been charged with three impor- 
tant functions: it has provided the un- 
skilled fiduciary with a modicum of in- 
vestment counsel; it has diminished the 
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risk to the trustee of having to bear 
responsibility for investment losses by 
giving prima facie justification to his 
selections within the confines of the list; 
and it has relieved the courts of much of 
the burden of administering a broad 
standard of duty. 

These are important functions, yet the 
device has operated imperfectly to dis- 
charge them. Perhaps the greatest ob- 
stacle to success has been the extreme 
difficulty of providing, and especially of 
maintaining, a satisfactory list. 

Do “Legal” Lists Protect? 


HE lists in force in the twenties have 

been subjected to severe strain in 
the past nine years, and their reconsider- 
ation at this time seems imperative. This 
has been undertaken in an article, The 
Modernization of Legal Lists, by Mr. 
William R. White, New York State Sup- 
erintendent of Banks and his assistant, 
Mr. Irving J. Lawres. They are candid 
in their criticism of existing lists and 
skeptical of the feasibility of devising 
any list sufficient to withstand economic 
fluctuations over a period of years. 

As a means of imparting flexibility to 
the lists—but not as a method of substi- 
tuting “the discretion and responsibility 
of the state for that of the trustee’— 
they examine the plan of vesting in an 
official board power to establish or re- 
vise the legal list, and find it deserving 
of further consideration. 

As a background for any proposals 
for change in the structure of legal lists, 
it is important to know how these lists 
have fared at the hands of legislatures 
during the depression period. Mr. Gus- 
tav B. Margraf, honor student in the 
Duke School of Law, has endeavored in 
an article on Laws Relating to the In- 
vestment of Trust Funds, 1930-1937, 
to canvass all the pertinent legislation 
enacted since the onset of the depression 
and to indicate the changes in digest 
form. 

Although the author has classified 
these laws by types of issuers and has 
simplified their statement, the dominant 
effect of this display of legislative handi- 
work is that of a legal and financial 
crazy-quilt. The author has made no at- 
tempt at criticism or appraisal, but he 
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has provided the materials for this on a 
national scale—and ample evidence that 
such an undertaking is needed. 


Role of the Common Trust Fund 

XCLUDED from this article is one 

branch of trust investment legisla- 
tion that is largely a product of recent 
years: laws authorizing the establish- 
ment of common trust funds. The im- 
portance of the common fund as a means 
of meeting the problems incident to the 
popularization of the trust is potentially 
tremendous. The eight states which 
through 1937 had enacted laws authoriz- 
ing these funds have provided material 
for the article following, Common Trust 
Fund Legislation, an analysis of the pro- 
visions of these statutes prepared by 
Robert W. Bogue, also an honor student 
at the Duke Law School. 

Here again one encounters a picture 
of diversity. Perhaps, however, in the 
statutes which one may confidently ex- 
pect in the coming legislative year, the 
influence of the Federal Reserve Board 
regulations will make for greater uni- 
formity. 

These regulations are discussed in the 
succeeding article, Federal Reserve 
Board Regulations of Common Trust 
Funds, by C. Alexander Capron of the 
New York Bar, who served in an advis- 
ory capacity to the committees cooperat- 
ing in the formulation of the Board’s 
rules. Mr. Capron deals in succession 
with the problems confronting the drafts- 
men and explains the purpose of the prin- 
cipal provisions in the light of these 
problems. 

Although on some points Mr. Capron 
believes that the merits of the rulings 
must be determined by experience, he 
concludes his study with a tribute to the 
Board and its staff for having provided 
regulations which are both practical in 
application and_ sufficient to prevent 
abuses arising in the use of common 
funds. 

Since neither the regulations nor the 
state statutes purport to deal with all 
the problems which may be encountered 
in the operation of a fund, an article has 
been included which discusses Problems 
in the Administration of Common Trust 
Funds, its author being Mr. Rodman 
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Ward, Trust Officer of the Equitable 
Trust Company of Wilmington, one of 
the pioneer institutions in the common 
trust fund movement. 


Mr. Ward finds no insuperable diffi- 
culties confronting the trust company 
which seeks to operate a fund but he 
recognizes the existence of some sub- 
stantial problems, such as the treatment 
of depreciated securities and the hand- 
ling of amortization. The former he be- 
lieves cannot be solved under present 
law, although its difficulties may be 
mitigated by careful investment man- 
agement. The latter typifies problems 
which must ultimately be faced by courts 
or legislatures. Mr. Ward suggests that 
the future development of the common 
trust fund will be facilitated if the law 
will recognize the interests of the parti- 
cipating estates in a fund as distinct 
from the securities comprising it. 


Supervisory Protection 


DEVELOPMENT dating from de- 
pression days which represents es- 
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COORDINATED PROGRAMS 


Influence All Important Sources 
of New Trust Business 


Statements trust officers are 
making about Purse coordinated programs: 
“Aroused interest of all officers”. . . “Closed 
trust business with more directors than in 
seven years.” 


“Attorneys are working on wills in which 
we are named”... “Being consulted by at- 
torneys drawing wills.” 


“The good-will we are creating with under- 
writers will be of untold value.” 


“Prospects are in a receptive mood, more 
interested”... “Advertising is really being 
read”... “Response extremely enthusiastic” 
... If we close just a few of these, our fee 
will pay your bill for the next forty years” 
...° "Twenty pieces of business in two 
months.” 


Purse coordinated new-business programs 
work smoothly, on schedule, with no detail 
burden for you or your staff. Mailings de- 
livered ready for postage, newspaper mats 
ready for publication. 


Write for information. 


THE PURSE COMPANY 
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sentially a preventive technique is the 
subjection of the trust departments of 
banking institutions to periodic examina- 
tion by federal and state authorities. The 


é procedure evolved for such examination 


is described in an article, The Activities 
with Respect to 
Trust Investments, by E. P. Neilan, 
Trust Examiner of the Federal Reserve 
Bank of Philadelphia. 

Mr. Neilan points out that the work of 
the first few years of examination was 
directed primarily to insuring the estab- 
lishment of proper procedures within 
trust departments and that the success 
attending this effort will make possible 
the devotion of greater attention in the 
future to the trust portfolios themselves. 

The final article of the symposium is 
premised on the fact that there is one 
problem that can never be solved. The 
risk of failure of the human equation 
in the administration of trust funds, 
however careful the techniques of man- 
agement and supervision, cannot be com- 
pletely eliminated. Since the effort to 
shift this risk from the trustee to the 
beneficiary by means of sweeping excul- 
patory clauses seems destined to frus- 
tration by the law, the possibility of in- 
surance as a protective device at once 
suggests itself. 

In Trustee’s Insurance against Sur- 
charge for Investment Losses, Mr. S. A. 
Coykendall, Jr., a New York insurance 
broker who has originated a number of 
new forms of insurance protection, dis- 
cusses the possibilities for protection of 
this character. Although such insurance 
is as yet unauthorized by law in this 
country, he believes it both feasible and 
desirable, at least for the well-managed 
trust institution. 


Note: As every trust investment officer 
will doubtless wish to review this 130 
page symposium in full, we are glad to 
advise that copies can be procured at 75c 
each by addressing the publication at 
Duke Univ. School of Law, Durham, N.C. 


The trouble with a lot of men who spout 
so profusely about capital and labor, is that 
they never had any capital, and never did 
much labor. 
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ACH era brings with it new prob- 

lems in trust management. To 
meet some of the conditions existing 
today and others which may arise in 
the future; to enable a fiduciary to 
function under a trust agreement with 
a minimum resort to the Courts for in- 
structions; and to serve the best inter- 
ests of the beneficiaries, should be the 
aim of the draftsman of every such 
agreement. 


Suggested below are some clauses to- 
gether with very brief comments there- 
on, which may well be inserted in trust 
agreements in order to accomplish such 
purpose. ! 


First: General Introduction 


The trustee is authorized, in investing, 
managing and administering the trust es- 
tate, to exercise freely and in its uncon- 
trolled discretion, and without liability? 
on its part for loss or damage resulting 
therefrom other than for its gross negli- 
gence, all the rights, powers and privi- 
leges appertaining to the full and com- 
plete ownership thereof to the same ex- 
tent as though it remained in the own- 
ership of the grantor, irrespective of any 
restrictions or limitations imposed by 
law by reason of the fiduciary character 
of such trustee. Without limitation or 
restriction of the foregoing, the trustee 
is specifically authorized :— 


1. It must be stated that these clauses are in- 
tended primarily for trust agreements. They are 
not all suitable for Wills. 


2. Exculpatory language in Wills has been de- 
creed to be against public policy by the New 
York State Legislature (New York Decedent Es- 
tate Law, Section 125). It may still be used in 
trust agreements. Many counsel for trust insti- 
tutions have ceased using it. Nevertheless, it may 
be the deciding factor in a decision to surcharge 
or not to surcharge. A spirit of fair play, or 
what little of it remains in the world today, would 
seem to justify the inclusion of such provision, 
where the Trustee is asked to exercise the broad- 
est possible discretion. 
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It is generally deemed prudent that 
the trustee should construe strictly the 
powers granted him. General language 
of itself confers no powers on the trus- 
tee, but general language coupled with 
specific powers will lend breadth to the 
latter. For such reason general intro- 
ductory language will often be found 
he)pful. 


(a) Investments 


To hold and retain as a part of the 
principal of this trust any securities? or 
other form of property or investment 
which it may at the date hereof, or at 
any time hereafter receive or acquire, 
with full power and authority to change 
investments, and to invest and reinvest 
the principal in such securities, whether 
selling at a premium or at a discount, 
as it, in its discretion, may determine, 
whether or not the same be authorized 
by law for the investment of trust funds, 
and without regard to the proportion 
which any investment or investments of 
a similar character may bear to the en- 
tire trust fund. 


Frequently the trust agreement does 
not specifically authorize the retention 
of securities added to the trust. In 
order to avoid any doubt on this score, 
the trust agreement should specifically 
cover this point. 

In order to overcome the possible ob- 
jection by remaindermen to the purchase 
of securities selling at a premium 
where the instrument provides that the 
trustee need not amortize, the agreement 
should affirmatively state that the trustee 
may purchase such securities. 


8. The use of the word “securities’’ should be 
either avoided in order to eliminate ambiguity, 
or defined to overcome any doubt as to whether 
it includes common and preferred stocks. I have 
preferred to define this term, and such definition 
will be found in Paragraph Sixteenth below. 
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Fiduciaries which have had the tem- 
erity to purchase securities such as 
mortgages selling at a discount, which 
have subsequently caused a loss, have 
been surcharged therefor on the pre- 
sumption that such investments are 
prima facie imprudent, and that such 
defaults should have served as a warn- 
ing signal to the fiduciary. While this 
may frequently be true, nevertheless, 
because of present economic conditions, 
good mortgages may be, and most times 
are, purchased at a discount, and it is 
unfair to the trustee to surcharge him 
for the purchase of a mortgage which 
subsequently goes bad, merely because 
he bought it at a discount. 

Many decisions of the Courts in New 
York State, for example, have held that 
the theory of “diversification” is not 
the law of New York, and that a fidu- 
ciary may not be surcharged merely be- 
cause he puts all his eggs into one bas- 
ket. However, one can never be sure 
when some subsequent decision may up- 
set this rule, and it is for that reason 
that the trust agreement should pro- 
vide that in making investments, the 


trustee may do so without regard to 
the proportion which any investment of 
a similar character may bear to the 
entire trust. fund. 


(b) Nominee Clause 


To cause the securities which may 
from time to time be held by it,.or any 
part thereof, to be registered in its name 
as trustee hereunder, in its own name 
or in the name of its Nominee or a cus- 
todian, or to take and keep the securi- 
ties unregistered, and to retain them, or 
any part thereof, in such a condition that 
they will pass by delivery. 


While such a provision has frequent- 
ly been criticized by the Surrogates of 
New York, nevertheless, trustees have 
found this provision of great practical 
value in selling securities where delay 
would have meant the loss of thousands 
of dollars to trust beneficiaries. No 
case has ever come to my attention 
where a loss has been sustained by 
reason of the inclusion of this provi- 
sion. It is interesting to note in pass- 
ing that the will of the late George R. 
Sheldon, which has received recent 
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newspaper attention, did not contain 
the above clause, or anything similar 
thereto. 

In a decision by Surrogate Delehanty, 
which appeared in the New York Law 
Journal of May 3, 1938, in Matter of 
Harris, the Surrogate held that a testa- 
tor was without power to authorize the 
executors of and trustees under his will 
to carry securities of the Estate in the 
name of a Nominee, on the ground that 
such attempted grant of authority was 
in violation of Section 231 of the Surro- 
gate’s Court Act. 


(c) Corporate Powers 


To vote personally or by proxy, any 
shares of stock which may be held by it 
at any time; to exercise rights to sub- 
scribe to securities issued in connection 
with any investment which may be held 
by it at any time and to pay therefor 
from principal; to waive or agree to 
waive in whole or in part unpaid ac- 
crued interest or accumulated dividends 
on any investments which may be held 
by it at any time; to consent to the re- 
organization, consolidation, merger or 
readjustment of finances of any corpo- 
ration, or to the sale or lease of the 
property of any corporation, any of the 
securities of which may at any time be 
held by the trustee, and to do any act 
with reference thereto, including the de- 
posit of any or all such securities with 
any committee, depositary or trustee, 
the granting or exercise of options, mak- 
ing of agreements or subscriptions, and 
the payment of expenses, assessments, 
or subscriptions from principal, which 
it may deem necessary or advisable in 
connection therewith, and to exchange 
the securities of any corporation or com- 
pany for other securities issued by the 
same, or by any other, corporation or 
company, at such times and upon such 
terms and conditions as to the trustee 
shall seem proper, and to hold and re- 
tain any securities or property which it 
may as a result thereof, or otherwise, 
acquire, notwithstanding that the same 
may not be such as are authorized by 
law for the investment of trust funds 
and without regard to the proportion 
which any investment or investments of 
a similar character may bear to the en- 
tire trust fund. 


While many of the above powers may 
be deemed to be inherently possessed 
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by the trustee, their express inclusion 
will greatly facilitate trust manage- 
ment. Although it would seem that the 
right to exchange securities must of 
necessity carry with it the right to re- 
tain the new securities, it is, neverthe- 
less, better to provide so specifically, 
especially where the trustee is restrict- 
ed to legal investments. 


The recent depression has brought 
with it readjustment in interest rates, 
and requests on the part of debtors for 
reduction in interest, and waiver in 
whole or in part of accumulated unpaid 
interest. The above clause, which gives 
the trustee the necessary power to 
make such adjustments, will be found 
to be of considerable service. 


(d) Mortgage Reorganization 


To waive, modify or reduce, either with 
or without consideration, and prior or 
subsequent to maturity, any terms and 
conditions of any bonds or mortgages, or 
of any share or part thereof, or of any 
certificates or participations therein 
which may constitute the principal of 
this trust or a part thereof, or which 
may be purchased by the trustee, includ- 
ing the rate of interest and the principal 
amount due or to become due, and to ex- 
tend or reextend the time for payment 
thereof, and to continue to retain the 
same, notwithstanding that at the time 
of such waiver, modification, reduction 
or extension the value of the real prop- 
erty securing the same may be less than 
that required by law for an original in- 
vestment of such an amount therein by 
such holder, and to enter into reorganiza- 
tion proceedings affecting any such in- 
vestments on such terms as to it may 
seem proper. 


This provision has been taken from 
Section 227 of the New York Real Prop- 
erty Law, which by its terms, unless 
extended, will expire April 1, 1939. The 
trustee will find it of great service in 


any trust containing mortgages. Due 
to insufficient authority, many trustees 
have had to refuse the request by the 
owners of real property to reduce the 
principal of a mortgage held by the 
trustees on real property, only to fore- 
close the mortgage and thereafter sell 
the property to a stranger at a loss 
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greater than the amount requested by 
the owner as a reduction of the mort- 


gage. 
(e) Power of Sale of Real Property 


To sell, for cash or on credit, exchange, 
lease for any term of years (including 
a term to extend beyond the duration of 
the trust created by this Indenture), or 
mortgage, any real estate belonging to 
this trust, wheresoever situated, and for 
any purpose, and to execute good and 
sufficient instruments for any of such 
purposes. 


(f) Distribution in Kind 


To make distribution in kind or in 
cash, or partly in kind and partly in 
cash, among the persons entitled to share 
in this trust.4 


4. The power to make a binding and conclusive 
fixation of the value of any asset for purposes of 
distribution, which is generally added to the above 
clause, has been omitted because of the legisla- 
tive expression that such power in Wills is con- 
trary to public policy (Section 125, New York 
Decedent Estate Law). 
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This clause is intended to prevent the 
forced sale of trust property for pur- 
poses of distribution. 


(g) Power to Invade Principal 


To pay over and distribute at any time 
and from time to time to, or for the ac- 
count of, any beneficiary who is at the 
time entitled to receive income, all or 
such part of the principal of the share 
from which such beneficiary shall then 
be entitled to receive income, as it, in its 
sole discretion, and without regard to 
the financial condition of such beneficiary 
and without the consent of the remain- 
dermen, shall deem necessary to provide 
for the maintenance, support, comfort, 
education and expenses of last illness 
and burial of such beneficiary, and the 
interest of the remaindermen in this 
trust is expressly made subject and sub- 
ordinate to the exercise by the trustee 
of the authority hereby conferred upon 
it. 

The inclusion of this power is, of 
course, a matter of choice by the grant- 
or. The exercise of discretion has in 
some cases been held to be dependent 
upon the financial condition of the ben- 
eficiary requesting the invasion of prin- 
cipal in his favor, which obviously 
creates difficulties in administration, 
and leaves the trustee open to the dan- 
ger of a surcharge. The above clause 
overcomes this. 


(h) Retention of Several Trusts in One Fund 


To retain the principal of the trusts 
hereby created in one or more consoli- 
dated funds, in which the separate funds 
shall have undivided interests, without 
making a physical division of the in- 
vestments of such trusts. 


This provision is, of course, used only 
where more than one trust is created 
by the trust agreement. It may in 
some instances, however, complicate the 
trust records, and the division of prin- 
cipal and income among the persons in- 
terested in the various trusts. Since 
the use of this power is in the discre- 
tion of the trustee, it may well be in- 
cluded in the trust agreement, and re- 
sort to it made only where it is most 
advantageous to all the interested par- 
ties. 


(i) Compromise of Claims 


To compromise and settle any and all 
claims and demands that may be made 
against or in favor of the trust estate. 


(j) Foreclosed Properties 


To purchase the share of income in any 
purchase money mortgage received as 
part of the consideration for the sale of 
real property acquired on foreclosure or 
by deed in lieu thereof, and to pay there- 
for from principal to income the full face 
amount thereof. 


This clause is intended to remove one 
of the difficulties caused by the decision 
of the New York Court of Appeals, 
rendered in Matter of Otis* on Novem- 
ber 23, 1937. Under this decision, in- 
come frequently receives a share in the 
purchase money mortgage received on 
the sale of foreclosed property, and as 
a result, the life beneficiary is deprived 
of the income which the grantor intend- 
ed for him. 


Unless the purchase money mortgage 
is a legal mortgage,.the trustee would 
have no right to purchase income’s 
share in this mortgage. In order to 
overcome this and to avoid other diffi- 
culties, this clause enables the trustee 
to purchase income’s share in the mort- 
gage at its full face amount and pay 
therefor from principal. While this 
may result in some slight inequity to 
principal, it will be more than over- 
come by the removal of the annoyance 
and by the benefit which will be accord- 
ed to the income beneficiary. 


5. See 65 Trust Companies Magazine 763 (Dec 
1937). 





TRUST COMPANIES 


(k) Appointment of Agents 


To appoint agents with discretionary 
powers to act in its behalf, and to pay 
to them such reasonable compensation 
as may be necessary. 


Second: Counsel 


The Trustee may consult with counsel 
(who may be counsel to the grantor or 
the trustee), concerning any question 
which may arise with reference to its 
duties or authority under this agreement, 
and the opinion of such counsel shall be 
full and complete authorization and pro- 
tection in respect of any action taken or 
omitted to be taken by the trustee here- 
under in good faith and in accordance 
with such opinion of counsel, and the 
trustee shall not be liable for any loss or 
damage sustained as a result thereof. 


This provision protects the trustee 
for acting in accordance with the opin- 
ion of such counsel. Ordinarily, the 


fact that a trustee acted in accordance 
with the opinion of counsel would not 
absolve it from liability, although such 
fact would undoubtedly go a long way 
to establish that the trustee had acted 
in good faith, and without negligence. 


Third: Amortization 


The trustee is hereby directed to re- 
frain from setting apart any portion of 
the income from securities purchased by 
it at a premium, or from any wasting as- 
sets of which the principal of this trust 
may consist, or any part thereof, or in 
which the trustee may make any invest- 
ment, as a sinking fund to retire or ab- 
sorb such premium or to amortize any 
possible depreciation in the value of such 
property by reason of the approaching 
maturity of the obligation, or the deple- 
tion of the property or otherwise, to the 
end that all income from investments 
shall be paid, without deduction for any 
such purpose, to the beneficiary or bene- 
ficiaries for the time being entitled to 
receive the income of said trust. 


This clause obviates the necessity 
of the bothersome requirement of 
amortization where securities are pur- 
chased at a premium, and gives the full 
income to the life beneficiary. It also 
avoids the difficult questions which 
sometimes arise as to whether royalties 
should be amortized. 
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Fourth: Stock Dividends 


All dividends payable in the stock of 
the corporation or association declaring 
or authorizing the same, and declared or 
authorized in respect of any stock be- 
longing to the principal of the trust 
hereby created, whether of the same 
class already held or not, shall be deemed 
to be principal, except that dividends 
payable in the stock of the corporation 
or association declaring or authorizing 
the same and declared in lieu of cash 
dividends shall be deemed to be income. 
All dividends received in cash, whether 
ordinary or extraordinary, except liqui- 
dating dividends, and all dividends paid 
in the securities or obligations of a cor- 
poration other than the one declaring or 
authorizing the same shall be deemed to 
be income. The determination by the 
Trustee as to whether a dividend is prin- 
cipal or income shall be binding and con- 
clusive on all persons interested in this 
trust. 


Fifth: Commissions 


The trustee as compensation for its 
services shall charge and be entitled to 





676 


receive commissions on principal and in- 
come computed at rates allowed to testa- 
mentary trustees by the laws of the State 
of New York.® The trustee shall be en- 
titled to deduct from income the com- 
missions thereon before disbursing such 
income. The trustee shall be entitled to 
receive and deduct one-half of such com- 
missions upon the principal of the trust 
estate, computed at the market value of 
such principal, as and when such princi- 
pal is delivered to the trustee, and the 
trustee shall be entitled to deduct the 
remaining one-half of such commissions 
upon the principal of the trust estate, 
computed at the market value thereof, as 
and when such principal is disbursed up- 
on the termination or revocation of this 
trust, in whole or in part. 


Sixth: Additional Property 


The grantor, or any other person, shall 
have the right, from time to time, to as- 
sign, transfer, set over, and deposit with 
the trustee, additional securities or other 
property acceptable to the trustee upon 
the trust hereby created. 


Seventh: Resignation 


The trustee may, by delivery to the 
grantor, if living, or if not living, then 
to , of an instrument in writ- 
ing duly executed by it, resign as trus- 
tee of the trusts hereunder. Upon such 
resignation, the grantor, if he be living, 
or if not living, then said , shall 
appoint a successor trustee by an in- 
strument in writing, duly executed by 
said grantor or said , as the 
case may be. Such successor trustee 
shall have all the powers granted to the 
trustee named herein. No bond or other 
security shall be required of any suc- 
cessor trustee so appointed. 


In order to avoid the heavy expense 
connected with a proceeding for the 
resignation of the trustee and the ap- 
pointment of the successor, it is very 
desirable that the trust agreement pro- 
vide simple machinery to accomplish 
such purpose. 


Eighth: Accounting 


The trustee may at any time during 
the course of the administration of the 


6. Of course, references to states throughout 
will vary with the jurisdiction in which the in- 
strument is dawn or the trust administered. 
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trust hereby created, render an account 
of its proceedings as such trustee to the 
grantor, if living, or if he be not living, 
then to The written ap- 
proval by the grantor during his life- 
time, or after his death by . 
of any such accounting by the trustee 
hereunder, whether rendered upon resig- 
nation, removal or during the course of 
the administration of the trust hereby 
created, shall be binding and conclusive 
upon all the persons having or claiming 
any interest hereunder, and shall be a 
complete discharge to the trustee so ac- 
counting with respect to all matters set 
forth in the accounting as fully and to 
the same extent as though it had been 
judicially settled and allowed by decree 
or judgment of a court of competent jur- 
isdiction, and it shall not be necessary 
for the trustee so accounting to obtain 
judicial approval thereof, 


Here again an effort is made to re- 
duce the expense attendant on the ad- 
ministration of a trust. It is consid- 
ered desirable from the standpoint of 
practical administration, that a trustee 
account on the average of once every 
ten years. This clause avoids the ex- 
pense of such accounting by judicial 
proceedings and the fees of special 
guardians which are somtimes neces- 
sary. 


Although no decision has been rend- 
ered as to the effectiveness of this pro- 
vision, it would seem fair to believe 
that its validity would be sustained in 
view of the fact that a trust agreement 
is in essence a contract between the 
grantor and the trustee for the benefit 
of third persons, and there is no reason 
(other than public policy) why the 
grantor in making such contract should 
not be permitted to stipulate any con- 
ditions or terms which he may desire. 


Ninth: Trust Situs 


The trust hereby created shall be ad- 
ministered in the State of New York and 
in all respects shall be construed and reg- 
ulated by the laws of the State of New 
York. 


Tenth: Accrued Income 


Any and all income, including divi- 
dends declared but unpaid, which may 
have accrued on securities at the time of 





TRUST COMPANIES 


GENERAL 


is engaged primarily in facilitating 
wholesale distribution and retail 
sales of the following products of 
General Motors Corporation and 
its world-wide affiliates : CADILLAC, 
LA SALLE, BUICK, OLDSMOBILE, 
PONTIAC, CHEVROLET automobiles; 
FRIGIDAIRE appliances for refrig- 
eration and air conditioning; 
DELCO lighting, power 
and heating equip- 
ment; GMC trucks; 
BEDFORD, VAUX- 
HALL, OPEL, BLITZ— 


MOTORS ACCEPTANCE 


GENERAL 
MOTORS 


INSTALMENT 
PLAN 


CORPORATION 


foreign made automotive vehicles. 
The business consists of invest- — 
ments in self-liquidating credits, 
widely diversified as to region 
and enterprise, capital employed 
being in excess of $80,000,000. 
In obtaining short term accom- 
modation, GMAC issues one stan- 
dard form of note. This obliga- 
tion it offers to banks 
and institutions, in 
convenient maturities 
and denominations at 
current discount rates. 


These NOTES are available, in limited amounts, upon request. 


EXECUTIVE OFFICE NEW YORK 


the delivery thereof to the trustee here- 
under, whether such delivery be made at 
the time of the execution of this agree- 
ment or added to the trust hereafter 
shall be treated as income and distributed 
accordingly. Dividends declared and in- 
come accrued, but not due and payable 
at the time of the termination of the life 
interest of any beneficiary hereunder, 
shall pass and be payable to the bene- 
ficiary or beneficiaries entitled to the 
next eventual estate, whether it be a life 
estate or otherwise. 


Unless otherwise provided, the in- 
come accrued on securities at the date 
of the setting up of the trust is prin- 
cipal of such trust, and income accrued 
at the death of a life tenant belongs to 
the life tenant’s estate. In order to 
avoid these results, this clause provides 
that all such accrued income shall be 
treated as income, payable in the first 
instance to the income beneficiary, or 
on his death, to the next eventual 
estate. 


Eleventh: Minority Provision 


If under the provisions of this agree- 
ment any minor shall be entitled to the 
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principal of any distributive share, said 
distributive share shall thereupon vest 
in such minor absolutely, notwithstand- 
ing minority, but during such minority 
the principal of such share shall remain 
in the care and custody of, and be ad- 
ministered by the trustee, which, for the 
purposes of such administration, shall 
have all the powers, authority and dis- 
cretion granted to it as such trustee. 
The trustee, in its discretion, may use 
and apply so much of the principal and 
income from such distributive share as 
it may deem necessary or proper to pro- 
vide for the support, maintenance and 
education of such minor, and accumulate 
any unexpended balance of such income 
during minority. When such minor 
shall attain the age of twenty-one years, 
the principal of such share, and the ac- 
cumulated income thereon, shall be 
transferred and paid over to him. 


This clause avoids the expense of an 
application for the appointment of a 
guardian for any person who becomes 
entitled to receive property under the 
provisions of the trust agreement. 

(Continued on page 758) 





TRUST COMPANIES 


P EOPLE who buy—or 
refrain from buying—rather than 
they who build automobiles, decide 
the question of output for the motor 
industry. 


In banking your depositors deter- 
mine the activity of your institu- 
tion. You may, if you will, choose 
your clientele, but you cannot con- 
trol their needs. 


It is the service required by, and 
here provided for, a large and dis- 


criminating circle of outstanding 
correspondents and other custom- 
ers that have made this a great 
Bank. 


--- THE... 


PHILADELPHIA 
NATIONAL BANK 


ORGANIZED 1803 


PHILADELPHIA, PA. 


Capital and Surplus $30,000,000 


Member of Federal Deposit Insurance Corporation 





“Non-Legal” Investment Policies 


A Compilation of Actual Practices Followed by Pacific 
Coast Fiduciaries 
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TATE and municipal bonds consti- 

tute the investments most frequently 
favored among corporate fiduciaries on 
the Pacific Coast. Thirteen first-string 
trust executives join in candid corres- 
pondence regarding their actual policies. 
The replies are summarized in the ac- 
companying schedule. 

Two banks strongly accented govern- 
ments. This category includes federal 
savings bonds and federal-guaranteed se- 
curities. Three other banks, on the con- 
trary, either avoided governments or else 
bought them grudgingly. Ten out of 13 
banks were buyers of governments in 
varying degree. 

Rails generally were avoided. The 
four fiduciaries that report purchase of 
rails usually indicate a highly discrimin- 
ating attitude. On the other hand, 9 out 
of 13 were buyers of utility bonds, and 
5 out of the list stressed utilities. Tele- 
phone bonds are frequently mentioned 
with approval. Other types of corporate 
bonds, summarized as industrials, were 
purchased by two institutions. 


In full-discretionary accounts, trustees 
show decided reluctance to invest in any 
stocks. Where such investments are 
made, the general practice is to act only 
on the recommendation of a co-trustee 
or a beneficiary. Even then stocks are 
scrutinized severely by the corporate 
trustee. What selections are approved 
seem confined predominantly to prefer- 
red utilities, including telephone and 
electric issues. 


Institutional Comments 


Bank 1: Trust accounts of $10,000 or 
less are restricted almost entirely to sav- 
ings accounts and federal obligations, 
preferably with a maturity of 10 years 
or less. In trust accounts over $10,000, 
diversification is sought in federals, 
state, municipal and corporate issues. 
“Where current income is imperative, 
and there is no complication between life 
tenant and remainderman, we are in- 
clined to purchase high-premium bonds.” 
New purchases of rails are avoided. 
Common stocks are not bought, except 


TYPES OF INVESTMENT BOUGHT FOR NON-LEGAL TRUSTS 


U.S. 
Stressed 


Diversity 


Bank Stressed Savings 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 


Mortgages 


-- -- Bonds - 
State and Prime 
U.S. Municipals Rails Util. 


XxX x = 
x 
x 
x 
XxX 








xX 
xX 


ee 


x 


XX 





680 


upon specific authorized direction of a 
trustor. Mortgages are bought when 
available, but the supply is inadequate. 


Bank 2: Rails are avoided and “we are 
utilizing periods of market strength to 
withdraw from most of our present 
rails.” Investments are limited to prime 
grade utilities and best-quality munici- 
pals and federals, plus such conservative 
serial-payment mortgages as are obtain- 
able. If principal is not required for 25 
or 30 years, such securities as New Eng- 
land Power Company 34s of 1961 and 
Pacific Telephone and Telegraph 314s of 
1966, are freely bought. “We invest 
trust funds on the theory that the going 
rate of interest is well under the control 
of our national administration. How- 
ever, we make every effort to get maturi- 
ties within the dates when trusts will 
need money.” Government savings 
bonds are used as short term media, and 
principal cash is periodically charged to 
provide income. “It is our belief that the 
function of a corporate trustee is to pre- 
serve dollar principal rather than the 
purchasing power of that principal. We 


have not of our own volition purchased 


common stocks.” 

Bank 8: In both legal and non-legal 
trusts, diversification is sought in best 
state and municipal obligations and the 
highest grade utilities and rails, as well 
as governments. Guardianship accounts 
are limited to United States government 
obligations. The more highly regarded 
stocks listed on the New York Stock Ex- 
change are purchased when the trustee 
has authority and is requested by trus- 
tors, beneficiaries or consultants, “if we 
feel that because of the relatively large 
size of the trust and the high quality in 
diversification of its assets, stock pur- 
chases would not be inadvisable.” Gen- 
erally stocks are not purchased. 

Bank 4: “Our basic trust investment 
policy contemplates the full employment 
of funds at all times in a well diversified 
list of high grade bonds. We strictly 
adhere to this principle irrespective of 


the latitude which we may be given in | 


the investment provisions in the trust 
agreement. In dealing with the unknown 
factor—the time element—in a changing 
money market, frankly we believe the 
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best that can be done is to invest the fund 
in a staggered maturity run-off. We in- 
clude governments, municipals, rail- 
roads, public utilities and a few strictly 
high-grade industrials, but we do not par- 
ticularly emphasize governments. In se- 
lecting issues, the yield on a given issue 
is always compared with the return 
available on governments of comparable 
maturity and the latter are favored if 
they can be purchased to yield approxi- 
mately the same as other prime bonds.” 

Bank 5: Investments are practically 
concentrated on governments, with the 
use of savings accounts where available, 
and occasional use of mortgages. Practi- 
cally speaking, no state or municipal 
bonds are currently purchased, except 
with concurrence of a co-trustee, or a 
consultant, and even in these cases var- 
iation from governments is effected only 
reluctantly. 

Bank 6: “We are following our former 
course of making investments in only the 
best character of public utility bonds, 
with occasional prime railroads and 
prime municipals. If beneficiaries of a 
large trust fund are willing to accept a 
low return, we have been purchasing 
prime short term municipals of maturi- 
ties from five to ten years. We have not 
purchased common stock or preferred 
stock in any of our ordinary trusts, ex- 
cept where the trust instrument especi- 
ally provides for such a course and co- 
trustees or consultants have insisted, 
then we have purchased the high-grade 
public utilities preferreds, netting ap- 
proximately 5%. It has not been our 
practice to purchase many governments. 
We would far rather purchase a state or 
a municipal bond, which is tax exempt, 
rather than purchase a taxable govern- 
ment bond. If I had my own choice in 
making investments, I would prefer mu- 
nicipals for a short period, feeling sure 
that some time in the not remote future 
interest rates will get above their very 
low present level, and if that condition 
appears, then governments will probably 
be at a material discount.” 

Bank 7: “Our investment spread is not 
very great. We have bought a great 
many governments, and feel that prob- 
ably the best buy is United States Sav- 
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ings Bonds. We have purchased a great 
many governments of.other issues, but 
not recently. We have bought a number 
of high-grade utilities and telephone 
bonds and a few selected municipals, 
which we know very well. We are not 
enthusiastic over municipal bonds in 
general, because one can never tell when 
a relief problem will compel a municipal- 
ity to use bond sinking funds for relief 
or other purposes. We have not been 
buying stocks, except in a very few in- 
stances. The general tendency has been 
to invest solely in high-grade bonds. We 
feel that the bond market is too high. 
The low yield from present trust invest- 
ments leads beneficiaries often to think 
that too much of the earning is being 
taken out in fees. On the other hand, 
more study is given to making invest- 
ments and more time and energy spent 
on investment review, so that if anything 
we are entitled to greater compensation.” 


Bank 8: “In all cases where we have 
full discretion, we purchase govern- 
ments and municipals. Occasionally, in 
large trust accounts, we purchase a few 
underlying rails, and rarely a_ small 
amount of sound preferred utility stock. 
Approximately 90% of municipal bonds 
purchased for trust accounts are obliga- 
tions of our own state or subdivisions. 
We are opposed to the purchase of com- 
mon stocks for trust investments. We 
do not believe there will be violent in- 
flation and we think the government will 
always be able to control the currency 


and thus control inflation when, as and ° 


if necessary.” 


AND TRUST SERVICE 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


Bank 9; “Our present program is con- 
fined to the purchase of the highest grade 
public utilities and California munici- 
pals. We have also bought some govern- 
ments, but not many.” 

Bank 10: “We have not been buying © 
governments for many months, except in 
a very few scattered cases where small 
governments of say $100 denominations 
were needed to fill out a trust. We have 
been using real estate mortgages but 
cannot get enough, so we have been us- 
ing quite a few of our own state or mun- 
icipal bonds, especially those municipals 
not having a national market, such as 
small school districts and smaller muni- 
cipalities, whose names are not well 
known’ but whose conditions we have 
examined into and made rather special 
studies of. We have also used a large 
volume of legal utility bonds, which we 
have specially investigated. In full dis- 
cretionary accounts, in addition to the 
above, we have used a few non-legals of 
corporations that we have studied. We 
have bought stocks where someone had 
the right to either approve or direct our 
purchase, but never on our own respon- 
sibility.” 

Bank 11: “While we are now purchas- 
ing a larger percentage of governments 
than would ordinarily be the case, we 
also buy municipals and utilities. We do 
not buy stocks, even in discretionary ac- 
counts, unless a co-trustee, who is the 
principal beneficiary, so requests and 
takes responsibility. Even then we will 
not purchase stocks unless they appeal 
to us as being unusually sound. Where 
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we are sole trustee, our policy is pretty 
much the same whether the trust ac- 
count is restricted to legals or wide open 
as to discretion. In neither case, how- 
ever, do we confine investment to gov- 
ernments.” 


Bank 12: “It has never been our policy 
to invest in stocks. We have always lean- 
ed towards fixed obligations with inter- 
mediate maturities. When we receive 
an account containing stock, as soon as 
possible we eliminate those issues defi- 
nitely determined by us to be weak and 
without reasonable prospects of stability 
or enhancement in value. As to other 
stocks, many of which represent sound 
equities, we await the time when busi- 
ness is operating at a high rate of ac- 
tivity, which usually finds correspond- 
ing high level for stock prices, when we 
liquidate and re-employ the funds in fixed 
obligations. As to sound stock issues, 
we are now awaiting the swing of the 
pendulum for better prices. Trust funds 
are being placed principally in govern- 
ments and municipals. Corporate obli- 
gations of proper quality and maturities 
are selling on a basis comparable with 
municipals and of the two we feel that 
the advantage lies in the municipals. We 
are limiting our maturities to approxi- 
mately 15 years, but place some funds 
in shorter term obligations, believing we 
shall be able to invest collections at a 
higher rate. Occasionally where need 
for income is great, and the character 
of the trust is such that the risk can be 
safely assumed, we are making modest 
commitments in the highest grade of 
preferreds, principally utilities. These 
are definitely exceptional cases. New 
commitments are about evenly divided 
between governments and municipals. 
Ordinarily we don’t buy as many gov- 
ernments, but we feel that for short term 
investments governments are the more 


desirable medium as price seems better 
stabilized. The general policy of high- 
grade bonds with staggered maturities 
not to exceed in any event 15 years, has 
been in effect for many years and still 
remains effective. We deviate only in 
special cases.” 

Bank 13: “Our institution has the rep- 
utation for being strongly in favor of 
United States Government bonds for 
trust investment, as well as for its own 
portfolio. However, we have met with 
some resistance and in order to increase 
the income, we have indulged in the 
purchase of a considerable amount of 
high-grade municipals, mostly issued 
by cities of our state. Occasionally, we 
purchase some of the highest grade corp- 
oration bonds, but after considering tax, 
they do not produce much more income 
than municipals. We have given serious 
thought recently to liquidation of our 
high-premium municipals purchased at 
a much lower price, thereby taking ad- 
vantage of the increase in value and re- 
investing the proceeds in governments 
selling at or near par. The political sit- 
uation in this state has given us concern. 
We do not look favorably on purchase of 
stocks for trust accounts, and unless the 
indenture directs investment in such se- 
curities, or unless the trustor reserves 
the right to direct such investments, we 
do not buy stocks.” 


Tresckow Heads Young & Ottley, Inc. 

Walter von Tresckow has been made pres- 
ident of Young & Ottley, Inc. one of the 
leading investment counsel firms of the 
country with offices in New York, Philadel- 
phia, Buffalo and Los Angeles. He succeeds 
James Ottley who continues as Chairman 
of the Executive Committee. 

He first became known in banking and 
financial circles as an executive of the De- 
troit Trust Company in Detroit, Mich., and 
later of Central Hanover Bank & Trust 
Company, New York. 
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Bank of New York & Trust Co. Reverts to 
Original Name 


HEN Alexander Hamilton and oth- 
er prominent New Yorkers founded 
the Bank of New York & Trust Company 
in 1784, it was the first banking institu- 
tion, to be known as such, of which the 
city could boast. The bank was known 
at that time as the 
Bank of New York §& 
and it was a hun- 
dred and_ thirty- 
eight years later 
before the ‘& Trust 
Company’ was ad- 
ded. The bank 
adopted its present 
name only in 1922 
when it merged 
with The: New 
York Life Insur- 
ance & Trust Com- 
pany, itself being 
one of the older fin- 
ancial institutions 
in New York, 
founded in 1830 to 


“make insurance 
on lives” grant an- 


nuities, and exe- 
cute trusts. This 
merger made the 
bank one of the 
first in the entire 
country to have 
trust powers. 


The trustees of 
the Bank of New 
York & Trust Com- 
pany voted to re- 
turn to the original 
name by which the 
institution was founded and the stock- 
holders gave their approval on June 17, 
1938, for the bank to be known hence- 
forth as the “Bank of New York.” 

The change in name does not in any 
way imply a change in the nature of its 
business. It will continue its present 
trust services and commercial banking 
activities. 

The Bank of New York has given 
special emphasis to its trust services for 
many years and as a result has one of the 


finest trust departments in New York 
City. ‘Although the bank has never 
made public the total amount of assets 
held in trust it is reasonable to assume 
that it controls sufficient trust funds 
to be placed in the billion-dollar category. 
The first presi- 
dent of the Bank 
was General Alex- 
ander McDougall, 
who had become a 
leader in civil af- 
fairs after distin- 
guished service in 
the Revolutionary 
War. An original 
director and early 
president of the 
Bank was _ Isaac 
Roosevelt, ancestor 
of Franklin Delano 
Roosevelt. 
Alexander Ham- 
ilton served as di- 
rector and wrote 
its original consti- 
tution which serv- 
ed as model for the 
State charter gran- 
ted to the Bank 
in 1871. This char- 
ter, previded for in 
a bill passed by the 
legislature and 
signed by Governor 
George Clinton on 
March 21, 1791, 
was the first issued 
by the State and 
conferred upon the 
Bank the distinction of being the first in- 
corporated institution of its kind in New 
York. It, in turn, became the model for 
subsequent charters, and thus Hamilton 
and his associates contributed substan- 
tially to the foundation for the banking 
law of New York, and to some extent of 
the nation. 

A distinctive feature of the charter is 
provision that the board of trustees shall 
be self-perpetuating—thus assuring real 
continuity of management. 
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Trust Operating Economies 


Proven Measures for Increasing Net Earnings Ratio 


Results of Nation-wide Survey Conducted by Trust Companies 


Part Two: Costliest Services and Types of Assets 


Y focusing attention on those types 
of services and assets which have 
been found, through long administra- 
tive experience, to consume the most 
time and expense in proportion to com- 
pensation, it is hoped that the most de- 
structive profit “termites” can be iso- 
lated and brought under control. 
Analysis of the replies from 56 well- 
established and sizeable trust institu- 
tions leads to the definite conclusion 
that the classification as executor or 
trustee has little significance with re- 
spect to earnings or expenses, as prob- 
lems vary so widely within the same 
type of account. On the other hand, 
there is disclosed such almost universal 
agreement that the care and manage- 
ment of real estate assets constitute the 
greatest source of expense, that the 
type of asset would appear to be the 
dominant factor in the profit-or-loss 
picture. 


Small Trusts 


OLUME of assets, either total or 

per account, of course often influ- 
ences profitability but it has long been 
obvious to experienced fiduciaries that 
large individual accounts or a large 
total volume of business can be but 
multiple headaches, dependent largely 
upon the services required to handle 
the constituent assets and parties at 
interest. The size of accounts, as one 
of the conditions of acceptability, is a 
matter for institutional policy, and some 
will always be accepted as subsidiary 
to large estate appointments or as a 
public duty. 

It is the feeling of many trust officials 
that under a good many conditions in- 
surance settlements would better meet 
the requirements, where it is possible 
to plan the estate. The common trust 


fund is advanced as a probable solution 
for other cases, especially under testa- 
mentary directions, and it may even- 
tually be found desirable to accept oth- 
erwise unprofitable small accounts only 
where they can be operated under such 
a uniform plan. 

Listed under the small trusts which 
occasion particular expense are: guar- 
dianship accounts (including veteran’s 
accounts), cemetary maintenance trusts, . 
committeeships and in some instances 
subdivision trusts. In the latter it is 
pointed out, however, that volume real 
estate activity makes this one of the 
most profitable types of business. An 
account of any size, it is pointed out, 
may become unduly costly by reason of 
a large number of beneficiaries, es- 
pecially where wide personal discre- 
tions are imposed on the trustee and 
conflicts of beneficiary interest or opin- 
ion arise. 

Here is the way one exceptionally 
capable and realistic Southern trust of- 
ficial illustrates the problem: 


I notice many banks solicit executor- 
ships and trusteeships in the newspapers. 
I feel that this is a bad idea, as it places 
us in a very awkward position to turn 
these estates down after we had request- 
ed them to name us. I believe that we 
should select the accounts which we think 
would be profitable and solicit those, 
sticking to the large accounts and turn- 
ing down the small, unprofitable ones. In 
an estate of $500,000 where we are act- 
ing as trustee, we would send out twelve 
income checks a year, two statements a 
year, and charge fees twice a year; the 
beneficiary has plenty of money to sup- 
port her or him, consequently, he or she 
will spend very little time in our office 
and take up very little of our time. On 
the other hand, if, instead of having one 
estate of $500,000 we have a hundred es- 
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tates of $5,000, it would be necessary 
for us to send out a hundred checks each 
month and a hundred statements semi- 
annually; we would have to charge fees 
a hundred times. We would have a hun- 
dred beneficiaries who have less than 
enough to live on and who are encroach- 
ing upon the corpus and who are con- 
stantly in our office, taking up our time 
requesting us to permit them to encroach. 


Executor and Trustee Services 


RIVATE (individual) trusts and es- 
tates were both cited in about seven 


cases each, as being generally the cost- 
liest type of fiduciary service, but since 


no specifications were included, and 
since this is the bulk of fiduciary busi- 
ness, the main interest lies in the state- 
ment of a Mid-west bank that the fees 
allowed as executor took into account 
the costs and that this is probably the 
most profitable phase of the business, 
and the point brought out by an East- 
ern bank that trusteeships usually run 
much longer than the two years within 
which the average executorship is 
closed but the fees are no greater. 

Two replies state that insurance 
trusts are among the most expensive 
services, pointing out that even where 
funding in character they are actually 
often unfunded through change in fi- 
nancial condition of the trustor. Trad- 
ing accounts, or custodianships run by 
ticker-tape rather than by investment 
stability objectives, is another form of 
fiduciary luxury. Managerial services 
for partnership or corporate enterprise 
are cited infrequently, not, perhaps be- 
cause they are not difficult and costly 


services, but because they have been 
less frequently the subject of trust man- 
agement. 

Co-trusteeship is mentioned in a 
number of replies as the greatest source 
of losses, and obviously this would ap- 
ply to any trust where commissions are 
split, since it is almost invariably the 
corporate fiduciary who has the burden 
of work and financial responsibility, as 
well as professional reputation to main- 
tain. In addition, the passive, dilatory 
or even hostile co-fiduciary can increase 
both the expense and liability, in much 
the same way (with a few additional 
flourishes thrown in) as the beneficiary 
of the same ilk. 

Apparently, many trust institutions 
are adopting a more stiff-backed atti- 
tude toward splitting of commissions, 
especially as the invidious practice is 
growing in some quarters of naming a 
beneficiary as co-trustee simply to 
“save” expense. Some are insisting on 
full commissions, through waiver of in- 
dividual fees or otherwise, while others 
refuse to qualify in all but exceptional 
cases unless the major portion (usually 
75%) is obtained. It has also been sug- 
gested that extra compensation be pro- 
vided where regular consultations and 
consents are necessitated. 


Investment Management 


UITE a few of the trust institutions 

replying to the questionnaire state 
that management of real estate or mort- 
gages is the costliest type of service to 
render. These problems being incident 
wholly to the type of asset, they are 
considered under that head in that part 
of the present summary. 

Review of securities, or management 
of investments, is designated as the 
most expensive fiduciary service by 
quite a number of departments, includ- 
ing several which have made intensive 
cost analyses. It is remarked that the 
expense is naturally emphasized where 
approvals are required, and extra com- 
pensation was suggested as the proper 
corrective or preventative. Judicious 
eliminations and consolidation of port- 
folio holdings in line with a general 
list were also advanced as appropriate 
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economy measures for many trust ac- 
counts. 

However, this being the crux of most 
fiduciary accounts, it is not surprising 
to find a general increase in investment 
analysis facilities during the past few 
years, and one is led to wonder whether 
more centralized facilities for at least 
the statistical compilations might re- 
sult in greater economies and even in 
more comprehensive service to trust in- 
vestment officials. 

A Western trust official states the 
matter thus: 


“The investment analytical service, I 
believe, is the costliest type of fiduciary 
service. The superiority of analysis of 
investments by an efficient and analytical 
department is probably and logically so, 
the most important reason for the selec- 
tion of a trust company as trustee of 
both trusts under wills and living trusts. 
It is the function which the individual is 
most unlikely to exercise efficiently. 

“This duty is expensive in that it re- 
quires intelligent, skillful and experienced 
personnel as well as expensive sources 
of information, and increasing complica- 
tions of the economic situation have add- 
ed substantially to the cost of this ser- 
vice in recent years. Although it is the 
costliest of the services it is also the 
most necessary both to satisfaction by 
the client and increase of business.” 


A New England trust company states: 


“The management of investments, real 
estate and mortgages, and the contact 
with clients are the expensive phases of 
our work. While it is always possible 
to reduce the cost of these operations 
they are the part of our work which the 
customer sees and comes in contact with, 
and we believe that the average cus- 
tomer desires to receive a high degree 
of service and would much prefer to pay 
a larger fee than to have his or her af- 
fairs treated in a very routine and per- 
functory manner.” 


Custody and Agency Management 


OT a single reply mentioned cus- 

todian or simple agency accounts 
as among the most expensive types of 
fiduciary service. Investment manage- 
ment accounts, which have recently 
been growing in favor in many larger 
cities, were admittedly, in those cases 
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where specified as most costly, subject 
to wide variations in expense, principal 
objections being to those situations 
where active trading was expected or 
heavy demands otherwise made for con- 
sultations and consents. A clear state- 
ment of the situation is contained in 
the following excerpt from a Western 
reply: 


“While the advisory agency account is 
new and undergoing changes in holdings 
so as to embody our ideas of proper di- 
versification and to include more and 
more items on our “Approved List’, the 
service rendered in such an account is 
rather costly, but with progress being 
made in the direction above indicated 
and with increasing volume this type of 
service is getting onto the right basis and 
proving a profitable developer of other 
business.” . 


Trust Profit Enemy No. 1 


Y types of assets, real estate is 
clearly Trust Profit Enemy No. 1, 
thirty-six replies listing this as the 
prime headache from an expense stand- 
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point. Some trust officers give helpful 
elaboration by specifying “unproduc- 
tive” real estate, special-purpose com- 
mercial properties, farm lands, “small” 
parcels, or low-grade residential prop- 
erty as the worst offenders against the 
corporate balance sheet, or remark that 
little can be done to improve the cost 
problem if the property is to receive 
adequate attention. 

On the other hand, some affirm its 
possibilities for profitable handling, 
with qualifications. “Improved real 
estate,” states one, “can be very profit- 
able under a set rental lease with pro- 
vision for repairs and taxes.” The sug- 
gestion is also made that trustees try 
to be selective in acceptance, avoid this 
asset unless given power of sale, and 
sell as soon as possible, especially prop- 
erties in a depreciating neighborhood, 
or beyond reasonable possibilities for 
rehabilitation. 


What appears a more constructive 
possibility is the application of special 
fees, and several have been able to put 
into practice provision for extra fees 
in such situations, either per unit, on 
some activity or scaled valuation basis. 


A Canadian trust company reports: 


“Real Estate is probably the most 
costly type of asset to administer, and 
in an effort to make the return more 
commensurate with the services rendered, 
we instituted, some years ago, a fee for 
the collection of rents and administra- 
tion of real estate on a graduate scale, 
the lowest charge being for the better 
city properties, and an increasing fee 
for poorer properties and properties in 
country districts. We find, however, 
that our profit from this type of busi- 
ness is small, and the only way to ob- 
tain a higher return would seem to be 
by increasing fees and charging for all 
services of a special nature which are 
now often included in the general per- 
centage fee.” 


Some fiduciaries have successfully at- 
tacked this problem by including, when- 
ever practicable, a clause giving the 
trustee the right to employ agents or 
attorneys for management and to place 
such reasonable charges on the trust. 
This is most pertinent where the prop- 


erty is not located in the vicinity of the 
bank. Typical of this administrative 
procedure is that outlined by a New Jer- 
sey trust company: 


“Our policy has been, particularly with 
respect to troublesome properties and 
those in which we have the lower class 
of tenant, to engage the services of a 
management agent to collect the rents, 
attend to repairs, etc. under the super- 
vision of our own Real Estate Depart- 
ment. We believe that it is well recog- 
nized that the cost of this service, which 
is usually five per cent of the rentals 
collected, will be allowed by the courts 
as an expense of the trust without re- 
ducing the amount of the fiduciary’s com- 
mission on the gross rentals. We have 
blanket policies of various kinds of in- 
surance for all realty under our man- 
agement. This saves considerable cleri- 
cal expense over what would be involved 
by the maintenance of individual policies 
for each type of insurance.” 


The Mortgage as an Asset 


ORTGAGES run a fairly close 

second with twenty blackmarks, 
most of which were delivered in con- 
junction with those against real estate. 
Renewals and extensions and valua- 
tions, leasing, servicing for repairs and 
remodelling, etc. were among the com- 
ponent parts of the cost picture, ag- 
gravated under distressed conditions as 
in cases of handling assignment of 
rents. 

Mortgage participation certificates 
and mortgages requiring monthly amor- 
tizations, such as F.H.A. loans, or even 
monthly income collections were rated 
by a number of fiduciaries as beafing 
large seeds of expense. An Eastern 
trust company. gives the following de- 
scription of accounting requirements 
alone: 


“In the matter of monthly payment 


real estate notes, we find that this is. 


also a very costly asset to administer, in- 
asmuch as there are twenty-four (24) 
cash postings a year, twelve (12) each 
to the capital and income account, twelve 
(12) postings each to the individual as- 
set ledger and the note control ledger 
and twelve (12) changes on the address- 
ograph security plate, which makes a 
total of sixty (60) postings or items com- 
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pared with only two (2) postings on a 
term loan where the interest is ‘ paid 
semi-annually. We have as yet found 
no remedy whereby the cost of handling 
these items can be minimized.” 


The approach used by a New York 
trust company is also of interest: 


“We have tried to minimize the ex- 
pense by standardizing our procedure 
and by giving the individuals in charge 
of mortgages and real estate wide lati- 
tude in dealing with mortgagors and ten- 
ants. We attempt to exercise some dis- 
cretion in accepting accounts including 
a large number of mortgages or real es- 
tate parcels. We attempt in certain in- 
stances to obtain the consent of bene- 
ficiaries to our taking a larger fee for 
supervision, periodic inspection, etc.” 


While mortgage problems largely dis- 
appear with normal conditions, the 
trend of court decisions in placing more 
responsibilities on the trustee, and the 
burden of accountancy detail under 
amortizations and mortgage participa- 
tion practices are continuing factors to 
be reckoned with. Several trust insti- 
tutions allude to benefits from estab- 
lishing special departments for real 
property and mortgages under duress, 
and simplification of records and sys- 
tems is cited as a means of securing 
greater economy. Perhaps more will 
come to the practice employed by two 
correspondents who have adopted extra 
fees per unit. 


Close Corporation Assets 


ANAGEMENT problems in con- 

nection with close corporations or 
other going businesses left under trusts 
constitute, apparently, another serious 
drain on earnings, and while reported 
by relatively few of the trust institu- 
tions as their most expensive type of 
asset, might be further up the scale if 
encountered more frequently. Farm 
properties actually come under this 
classification also, and involve special- 
ized knowledge often foreign to the us- 
ual facilities of trustees. 

The stock answer is: sell as soon as 
possible. That, however, is not always 
a possible solution by reason of restric- 
tions in the trust or market conditions, 


The fastest 
PRESENTATION OF 
NEW YORK STATE 

ITEMS 


THE MaRINeE’s night transit service 
gives you the fastest presentation of 
cash items throughout New York State. 
Such rapid service is possible because 
of the strategic location of this bank 
in the nation’s greatest market, and 
because of the Marine’s correspondent 
connections throughout the State. 

It will pay you to point out to your 
customers how this service can mini- 
mize the risk on return items and how 
its other advantages can benefit them. 
Write for more information, and a copy 


of our latest night transit schedule. 


MARINE TRUST 
COMPANY OF BUFFALO 


A Marine Midland Bank 


Member Federal Deposit Insurance Corporation 





TRUST COMPANIES 


“Dhen a point of contact is required 
in Los Angeles, call 
“The Bank of Personal Service” 


UNION BANK 


& TRUST CO. OF LOS ANGELES 


8th & Hill Streets 


* WE HAVE NO BRANCHES x 
Teletypes: L.A. 362, 363 Cable Address: UNIONBANK 


and might defeat the entire purpose of 
the trust. If corporate fiduciaries can- 


not provide some “corporate guardian- 
ship” facilities, much of the potential 
market for trusteeship will have to be 
passed by, unless the business insur- 
ance arrangement can be effectively 
illustrated by a California 


used, as 
bank: 


“Among the costliest types of assets 
to administer is a going business, the re- 
sponsibility for the conduct of which 
shall rest on the trustee by virtue of the 
terms of the trust applicable to such 
business or the shares or other interests 
therein. Not infrequently the continua- 
tion of a business after the death of the 
owner or key man is ill advised. A trus- 
tor possessing such a business or interest 
therein should be advised to consider the 
wisdom of proposing to those active in 
the management of the business that an 
agreement be entered into, whereby they, 
or such of them as shall survive him, will 
be bound to purchase his interest, pre- 
ferably assuring the performance of this 
undertaking on their part by a deposit in 
trust of insurance on the life of the one 
possessing the interest to be purchased.” 


Stocks in close corporations, as dis- 
tinguished from control or ownership 
with its constructive duty of manage- 
ment, offer a field for much expense and 
even liability, and here again the sug- 
gested solution is usually to effect sale 
and conversion. A cousin to this type 
of investment is the unlisted security, 
including foreign holdings, which may 
entail much time and money not only in 
getting original valuations and analyti- 
cal data, but in maintaining continuing 


records, and frequently had what has 
now become all too common—a thin 
market. 

Preventative Economy 


THER assets designated as among 

the costliest types to handle effec- 
tively are: Defaulted corporate bonds, 
which can probably be minimized best 
only through adequate preventative 
work in the security analysis division; 
Student Loan funds, whose small size 
and personal duties make them expres- 
sive and which, like other small funds, 
might conceivably be best served all 
around by investment through the me- 
dium of a common trust fund; Land 
Contracts or leaseholds, and unregis- 
tered bonds in which category the cost 
could be minimized by increasing the 
proportion of registrations. 

From the above, it does not seem an 
unreasonable conclusion that adequate 
facilities for investment analysis (per- 
haps combined with general adherence 
to a “preferred general portfolio list’) 
offer the greatest opportunity for real 
savings, since the cure is usually far 
more expensive than the prevention. 
Coordination of facilities, possibly 
along the lines followed for some time 
by savings banks in New York and 
Massachusetts with respect to real 
property and mortgages, may offer an- 
other means of economy and added safe- 
guards. Proper preadministration, or 
estate planning, with emphasis on elim- 
ination of “dead-hand” trust clauses, as 
well as financial housecleaning of or- 
phan assets or business interests, can 
likewise do much to save and protect 
estates. 

Simplification of trust instruments 
and legal requirements (including clar- 
ification or relief provisions), and stan- 
dards of discrimination in acceptance 
of new business, will be discussed in the 
subsequent installment of this survey. 


The Securities and Exchange Commission 
in a recent report on the study of invest- 
ment trust and investment companies 
showed actual losses by investors in the de- 
funct companies from 1927 to 1935 amount- 
ed to $510,000,000 of the $560,000,000 in- 
vested in these companies. 





Highlights of California Trust Meeting 


Trust Division, California Bankers Association, Convenes at Del Monte, 
May 25-26 


AXES and foreclosures furnish the 

greatest difficulties to California 
fiduciaries, if the subject matter of the 
addresses and discussions before the re- 
cent trust division meeting at the 47th 
Annual Bankers Association Convention 
is any criterion. Qualified speakers 
presented pertinent suggestions for al- 
leviating these difficulties. The meet- 
ing was under the capable chairman- 
ship of P. M. Harwood, vice president 
and trust officer of the Bank of America 
N. T. & S: A., Los Angeles. 

The most troublesome problem con- 
fronting the Committee on Uniform 
Principal and Income Act was con- 
cerned with the matter of apportion- 
ment of proceeds upon foreclosure. 
Among the recommended changes in 
the uniform law was a new section de- 
voted entirely to “Property Acquired 
on Foreclosure.” An extended com- 
ment on the Committee’s report is in- 
cluded in this issue. 

Presenting one of the three prepared 
addresses, John Riordan, president of 
the San Francisco Bar, spoke on “Dan- 
gers Involved in the Use of Gift Deeds 
and joint Tenancies”, pointing out that 
these were unsatisfactory methods of 
avoiding probate requirements or death 
taxes. 

Emphasizing the impor- 
tance and value of drafting 
instruments with an eye to- 
ward eliminating tax prob- 
lems, Howard H. Rolapp, 
vice president, Metropoli- 
tan Trust Company, Los 
Angeles, offered some prac- 
tical suggestions to fore- 
stall these difficulties. 

Trust examination con- 
siderations and _ policies 
were discussed by Max V. 

Spendrup, national bank 
examiner, who _ indicated 
how trust department ex- 


amination insured efficient handling of 
fiduciary funds. 
These addresses are reported below. 


Forum Discussions 


A most valuable and highly technical 
symposium on “Trust Deed Foreclos- 
ures and Reconveyances” was led by 
Lawrence L. Otis, associate counsel, 
Title Insurance and Trust Company, 
Los Angeles. Mr. Otis had distributed in 
advance, a detailed outline of the Cal- 
ifornia law on this important question 
and elaborated on the application of its 
principles. The discussion covered all> 
significant steps in the three procedures © 
for enforcement of deeds of trust: by 
trustee’s sale, judicial foreclosure and 
deed in lien of foreclosure. 

Faced with continuing uncertainty in 
the field of business and economics, 
trust officials are relying almost entire- 
ly upon high grade municipal and Gov- 
ernment bonds as the medium for in- 
vestment of funds. This was brought 
out at the Conference on Trust Invest- 
ments, led by Bradley B. Brown, vice 
president and trust officer, American 
Trust Company, San Francisco, at 
which the principal discussion centered 
on “Where shall we invest our funds?” 

It was also remarked at the meeting 

that there is, as yet, no 
trend in California toward 
utilization of the common 
trust fund which has found 
considerable favor in sev- 
eral states. 

In his report as Chair- 
man of the Committee on 
simplification of taxation of 
estates and trusts, Walter 
L. Nossaman, trust counsel, 
Security-First National 
Bank of Los Angeles, and 
contributing legal editor to 
Trust Companies, suggest- 
ed various changes, al- 
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though admitting that “ho tax law can be 
devised which will be workable and at the 
same time simple in the accepted use of 
the term.” The recommendations in- 


cluded: broadening of the income tax 


base through tax on gross income or re- 
duction of exemptions; shortening of pe- 
riod necessary to obtain final audits of 
estate and income tax returns; restate- 
ment of federal tax laws; a workable law 
on double domicile with respect to death 
taxes; taxation of the now-exempt securi- 
ties; and imposition of final incidence of 
the federal estate tax payable on a living 
trust upon the said trust rather than pri- 
marily on the estate. 

On Mr. Nossaman’s recommendation, 
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the division voted to establish a commit- 
tee to study a wide scope of tax problems. 
Mr. Harwood, who had been acting 
chairman since the death of Halcott B. 
Thomas, was elected chairman of the 
trust division; W. D. Baker, trust of- 
ficer, Farmers and Merchants National 
Bank of Los Angeles, was named vice 
chairman; Harry Geballe, assistant 
trust officer, California Pacific Title Co. 
of San Francisco, was named treasurer. 
Frank Lougher, trust officer, Anglo 
California National Bank of San Fran- 
cisco and H. M. Bardt, vice president 
and trust officer, Bank of America N. 
T. & S. A. in Los Angeles, were elected 
members of the executive committee. 


Trust Management Under Regulation F 


Committee Functions and Standards A Prime Consideration of Examiners 


MAX V. SPENDRUP 
National Bank Examiner 


ROM Section 11(k) of the Federal 

Reserve Act has come Regulation 
“F”, back of which are basic principles 
which make for safer operation, more 
faithful discharge of obligations to trus- 
tors, and greater protection to sharehold- 
ers. 

Regulation “F” extends the scope of 
the required examination beyond the ob- 
viously fundamental proving of ledgers, 
checking of securities, reconciliation of 
cash accounts, etc.; beyond merely ascer- 
taining that Federal and State laws and 
regulations are being adhered to. It is 
the duty of the examiner to determine, 
in so far as possible, what hidden or po- 
tential liabilities exist which might af- 
fect the solvency of the bank, as well as 
many other points for the benefit of trus- 
tors, beneficiaries, and others. 


Board of Directors and the Examiner 


The first important point in the suc- 
cess of any institution is its manage- 


ment. And the final responsibility for 
management rests with the Board of Di- 


From address before Trust Division of California 
Bankers Assn. Convention, May, 1938. 


rectors. It is the duty of the Board to 
establish a separate department for the 
administration of its trust activities, be- 
fore the bank undertakes to act in any 
of the fiduciary capacities in which it 
has been authorized to act. It is the 
duty of the Board to duly appoint a trust 
officer or officers, to define their duties, 
to divide responsibility so there shall be 
proper safety and adequate operation and 
that there shall not be individual domin- 
ation. 

The Board is responsible for the ac- 
ceptance of ail trusts, for the investment 
of all trust funds, for the disposition of 
trust investments, for determination of 
policies, for supervision of the depart- 
ment, for the appointment of the trust 
investment committee and for review of 
the committee’s actions. The examiner 
must, therefore, inspect the minutes of 
the Board, to determine that the various 
responsibilities in the department have 
actually been properly delegated and that 
those duties are being properly dis- 
charged. 

In larger institutions it is obviously 
impractical for the Board of Directors 
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to assume, personally, many of the duties 
for which they have legal responsibility. 
In smaller banks, because of the very 
technical nature of the work, it may be 
even more difficult. Therefore it be- 
comes necessary to entrust much of the 
work to committees. The number of 
such committees and the work of each 
will be determined largely by the volume 
and nature of the business. 

Under Regulation “F’’, the examiner 
scrutinizes the minutes of the Board, to 
make certain that all committees con- 
cerned with fiduciary activities have 
been properly appointed; he examines 
the minutes of the committee to see that 
provisions of Regulation “F” are adhered 
to, that the minutes are adequate rec- 
ords, and that the minutes are accurate- 
ly and regularly presented to the Board 
of Directors for ratification and likewise 
are recorded in the minutes of the Board. 


Work of Trust Committees 


In the work of the committees may 
rest the welfare of the trustor, the bene- 


ficiary, the trust department, and pos-' 


sibly the very bank itself. All well reg- 


ulated banks require that loans and in- 


vestments have committee approval, for 
the protection of capital structure no 
less than for protection of depositors. 
Exactly the same logic applies to com- 
mittee consideration of the acceptance 
of trusts; for a bank may become in- 
volved or in jeopardy through the ac- 
ceptance of a trust, just as rapidly as 
through making bad investments in the 
banking department. 

When the examiner scrutinizes the 
records of the Board of Directors which 
establish committees and define their re- 
sponsibilities, and when he scrutinizes 
the minutes of the committees to deter- 
mine how they are discharging those re- 
sponsibilities, he is in reality co-operat- 
ing with your bank to see that it is car- 
rying on in a way to achieve the greatest 
safety and success. 

There are no rules or regulations 
which prescribe to what length minutes 
of the Board or trust committee should 
go, in recording fiduciary activities, and 
it is obvious that there is no uniform 
practice on the subject. Examiners are 
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PREFER 


SECURITY FIRST WATTONEL 
TRUST SEAVICE 


Recently published figures show that 
30% of all the court trusts administered 
by all corporate fiduciaries in Califor- 
nia are entrusted with this Bank. @ In 
Southern California. which is the 
territory served by this Bank, it is esti- 
mated that 49% of all the court trusts 
handled in this area by corporate fiduci- 
ariesarein Security-First National Bank 


<x Eastern trust companies needing 
co-operation in ancillary proceed 
ings may get for their customers the 
same quality and completeness of 
service which makes this the trust 
service so. strongly favored locally 
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constantly urging national banks to 
further elaborate on these records, as the 
possibility is that years later the specific 
memoranda or reports on which the com- 
mittee action was predicated may be lost 
or destroyed. Adequate records of the 
committee’s activities may be of extreme 
value in event of necessary review of 
trusteeship—either for general purposes 
or in answer to any legal challenge of 
the handling of the trust. 


Investment Review and Analysis 


Particular attention is paid by the ex- 
aminer to the actions of the trust invest- 
ment committee, since on its efficient 
functioning depends the security of indi- 
vidual trusts. It is mere routine exam- 
ination to determine that responsibility 
for such investment is duly authorized. 
What is more important is a study of the 
committee itself, its broad qualifications; 
the manner in which it functions. It is 
obvious that in the larger institutions, 
the committee can hardly be required to 
analyze individual securities in detail. 
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In these cases an analytical, statistical, 
or investment division may properly be 
maintained. Where that is done, the 
examiner properly is concerned with sat- 
isfying himself of the adequacy of the 
information thus made available to the 
trust investment committee. 


Regulations provide that it shall con- 
sist of not fewer than three. The num- 
ber required to constitute a well balanced 
committee will depend largely on the size 
of the institution and the amount of work 
it will be called on to handle. Commit- 
tee members should be expected to at- 
tend meetings regularly, to assure con- 
sistency and continuity of action. Alter- 
nates should be called on only in 
emergency. Its members should be se- 
lected to represent the very best and 
broadest experience in the institution; 
for, operating as a corporate fiduciary, 
you are selling to the public what you 
term collective intelligence. A commit- 


tee composed of only those familiar with 
trust administration would, clearly, fall 
short of ideal qualifications. 


The committee will be required, as a 
part of its duties, regularly to make a 


“review of all the assets” in each indivi- 
dual trust. To make such a review in- 
telligently, just as to make the initial 
investments intelligently, would seem to 
require that the committee bring to- 
gether the most varied possible expe- 
rience in different fields of business— 
familiarity with investment securities, 
with real estate, with all types of loans, 
proficiency in advising on various types 
of assets. As we all know, few men to- 
day are able to be experts on all types 
of assets to be found in trusts and es- 
tates. 


Records and “Supporting Evidence” 


How the committee functions will be 
disclosed by the minutes it has kept. It 
is required not merely to authorize ini- 
tial investments for individual trusts, 
but to make periodical reviews. 


Trust companies usually recognized 
the need for reviews when the examiner 
suggested them in former years. In 
some cases, however, the work was un- 
dertaken perfunctorily, and would have 
been of little value in proving prudence 
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of administration had it been necessary 
at some time to use the records of review 
as evidence. Examiners, impressed with 
the experience they had been accumulat- 
ing over a period of years, therefore wel- 
comed the inclusion of reviews in the re- 
quirements placed on the trust invest- 
ment committee. It makes for more ef- 
ficient administration of trusts in the in- 
terests of clients, and for greater pro- 
tection to the bank. 


The committee must of course—in the 
interests of efficiency—have individuals 
or divisions of the trust department pre- 
pare reports for its use. But no matter 
how well such reports are prepared, it 
would seem a mistake for the committee 
to attempt to review more than a reason- 
able number of trusts at any one ses- 
sion. To do so would indicate a possible 
superficial functioning or too heavy re- 
liance on those persons preparing the re- 
ports. And that would be, in effect, 
placing administrative judgment in the 
hands of an individual—the very thing 
which the committee method of opera- 
tion aims to eliminate. 


Security Data and Trustee’s Own Stock 


The investment information available 
to the trust investment committee is of 
utmost importance. Where an _ invest- 
ment division is maintained within the 
institution, advisory to the committee, 
its statistical records should cover not 
only investments already in trust ac- 
counts, but others which may be regard- 
ed as potentially suited to those accounts. 
The examiner must satisfy himself that 
this service to the committee is adequate, 
based on up-to-date information and con- 
stant watching of the progress of those 
concerns whose securities are involved. 


The selection of investments for trust 
accounts, especially in cases wherein the 
bank may not be legally liable, could ef- 
fect a severe loss of corpus to the trust 
estate. And that estate has no undivided 
profits or surplus account to absorb the 
loss. All of us have a professional pride 
in avoiding such a catastrophe. 

Shares of own bank stock held in trust, 
or securities in which officers or directors 
are interested are not mentioned in the 
regulations concerning review of trusts. 











However they are subjects to which the 
examiner must give special attention. 
Holdings of own bank stock—or shall I 
say continuing to hold such shares which 
have been received with trusts and es- 
tates?—is usually left to the discretion 
of the fiduciary. It naturally becomes 
a delicate question. 

The actual condition of the bank is 
generally known to but a comparative 
few. As an asset it is difficult of analy- 
sis by those usually charged with such 
work. The purchase, for a trust, of in- 
vestments in which any officer, director 
or employee is interested is now pro- 
hibited by regulations unless specifically 
permitted under terms of the trust. How- 
ever, such assets when received in trust 
do present a difficult administration prob- 
lem which must have very special con- 
sideration and study from the trust in- 
vestment committee, and which the ex- 
aminer must in each instance treat as a 
specific case rather than as one falling 
under general rules. 

An Untenable Position 

There are any number of other mat- 
ters of importance with which the exam- 
iner must concern himself such as: de- 
partmentalization, which includes a gen- 
eral staff survey, whether adequate pro- 
visions are being made for understudies 
to men in key positions; Audits, both in- 
ternal and those made by or for the 
Board of Directors to comply with regu- 
lations; Corporate trusts, these alone re- 
quire considerable work to ascertain that 
proper records are seing maintained, that 
covenants are adhered to and that bank 
is fully protected by adequate documen- 
tary evidence. Real estate loans and 
real estate are assets that require a great 
deal of the examiner’s time. 

We have found some instances in 
which executive officers of the bank have 
felt discouraged over the showings of 
their trust departments. They have 
been reluctant to offer such support as 
the department needed, feeling that they 
were not being repaid for services ren- 
dered. In some cases they even felt the 
department was an actual drain on the 
bank. They recognized, they said, that 
the department must be considered, how- 
ever, to some extent a service depart- 
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ment, and they would be interested in 
carrying it on if proper results could be 
shown: 

Frankly, the examiner is unable to see 
that this is a tenable position. It is not 
the position the bank takes on its check- 
ing accounts. In former days, when 
these were carried without question of 
balances or activity, the checking ac- 
count was in many instances nothing but 
a service—a free service, and a costly 
one to the bank. But various means 
have been instituted for obtaining ade- 
quate compensation. The same attitude 
should apply to trust business, as in the 
operation thereof the bank is assuming 
greater responsibility and liability than 
in any other department of the institu- 
tion. c 

We have made brief surveys of the 
business at hand in some instances (with 
the co-operation of the bank) and with- 
out exception have been able to show 
that an unreasonable number of accounts 
were being carried, either without fees, 
or for what appeared entirely inadequate 
fees. There were few instances in 
which such cases could not readily be 
corrected. Where steps were taken to 
make the correction, it was a compara- 
tively short time until the bank showed 
material increase in net profits from its 
fiduciary business. 


A Triangle of Cooperation 


Conditions today, with reduced income 
and often increased expense, justify the 
study of individual trusts—because 
every business organization is searching 
for the leaks which must be stopped to 
insure adequate net earnings. This means 
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that serious consideration should be 
given towards cost accounting in trust 
departments. Once you determine that 
an individual account is not returning 
adequate net fees, it will usually be pos- 
sible to reach some amicable adjustment. 
At any rate, the information revealed by 
any analysis of earnings is used by the 
examiner to point out a way to increase 
net income and would seem to justify 
any extra work it may entail. 


In many instances where trusts are 
carried with inadequate fees or without 
charge, they are being so carried on the 
instructions of a bank officer, who is not 
familiar with fiduciary operations. Bank 
officers owe it to their institution to fa- 
miliarize themselves, to a reasonable 
degree, with the working of the trust 
department. Much actual or potential 
business would be available, which pre- 
sently is being overlooked, and which 
probably could be obtained through no 
other contact than the bank officer. Trust 
men can do their institution no end of 


Gift Deeds and 
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good by endeavoring to make their fel- 
low bank officers trust minded. 

We examiners feel that we are work- 
ing with you towards a common purpose. 
We wish for every one of you the highest 
efficiency, because we recognize, as I am 
sure you must, that the success of one 
corporate fiduciary carries some degree 
of benefit to its competitors—just as the 
mistakes of one through errors of judg- 
ment or operation or narrow policy have 
their ill effects also on others. 

We have an advantage from our op- 
portunities to observe and study other 
institutions in the same field. We regard 
that advantage, however, solely as some- 
thing to be put at your disposal for the 
furtherance of the efficiency and useful- 
ness of this great work in which you are 
engaged. We come to you in a spirit of 
co-operation, with the wish to be and to 
have a part in strengthening your ef- 
forts. I am happy to say that we find 
the progressive, forward-looking banks 
and trust men are most anxious for the 
more extended type of examination, and 
ready to receive constructive criticism. 


Joint Tenancies 


Use of Such Instruments Unsuccessful From Tax Angle 


JOHN H. RIORDAN 


President, Bar Association of San Francisco, Calif. 
Member of Knight, Boland & Riordan 


N the realm of law and business there 

are perhaps no instruments simpler 
in their phraseology or execution than 
deeds of gift or joint tenancy deeds. The 
result is that a great and increasing 
number of gift and joint. tenancy deeds 
are being currently executed through the 
promptings and suggestions of unskilled 
and inexperienced pseudo-lawyers or ad- 
visors. As a consequence there is abun- 
dant evidence of unforeseen complica- 
tions and often expensive litigation 
caused thereby. 

Generally speaking, the primary pur- 
pose of those who execute gift or joint 
tenancy deeds is twofold; to-wit, to avoid 


From address before Trust Division, California 
Bankers Association, May 26, 1938. 


probate and to escape death taxes. While 
uninformed persons may deprecate pro- 
bate proceedings as cumbersome and ex- 
pensive, nevertheless no one can gainsay 
the fact that where property is distri- 
buted under a decree of a probate court, 
there can be no question but that the 
persons legally entitled thereto receive 
it; that their title thereto is established 
against all the world; and that it is free 
of claims of creditors and liens for taxes. 
Such benefits cannot be necessarily 
claimed of transfers by deeds of gift or 
in joint tenancy. While they may avoid 
probate they do not insure avoidance of 
litigation. ; 

A will has a great advantage over gift 
or joint tenancy deeds in that it can be 
changed from time to time to meet all 





TRUST COMPANIES 


the changing conditions in one’s life and 
one’s relationship up to the date of death. 
On the other hand, both deeds of gift 
and joint tenancy after execution and de- 
livery are irrevocable on the part of the 
grantor. Even though thereafter they 
may be physically recaptured and not- 
withstanding they may be destroyed, the 
title they pass cannot be recalled no mat- 
ter how earnestly the grantor may desire 
to do so by reason of subsequent change 
in family relationships. 


It frequently happens that the grantor 
in a gift deed is animated by the same 
purpose which motivates one in the exe- 
cution of a last will and testament. In 
other words, he desires to make such a 
disposition of some or all of his real es- 
tate as will not become effective until his 
death. For example, he may desire that 
his wife shall by such gift deed acquire 
the property should he predecease her, 
but at the same time, it is his intent that 
if his wife should die first, the deed will 
be ineffective for any purpose. If, how- 
ever, the evidence discloses a complete 
execution and delivery of the deed to the 
grantee or a third person, even though 
it is not to be recorded until after the 
death of the grantor, it is none the less 
wholly binding and effective, and con- 
trary to the real intention and desire of 
the grantor, title to the property de- 
scribed in the unrecorded deed passes to 
the wife in her lifetime and the destruc- 
tion or suppression of such instrument 
will not revest title in the grantor. (E£s- 
tate of Cornelius, 151 Cal. 550; Fisher v. 
Fisher, 23 Cal. App. 310; Hadoian v. 
Garabedian, 79 Cal. App. 762.) 

If, on the other hand, he signs a deed 
of gift to his wife, which in all respects 
may be complete on its face, but retains 
possession or control over it until after 
he dies, his intent to thereby make pro- 
vision for the grantee therein named is 
defeated. (Fisher v. Oliver, 174 Cal. 
781; Denis v. Velate, 96 Cal. 223.) Thus, 
it is manifest that the rather common at- 
tempt to avoid execution of a will and 
the probate thereof by attempting to 
make a gift deed take the place of a will 
oftentimes defeats the intent of the 
grantor and results in litigation more ex- 
pensive than simple probate proceedings. 
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Instances of Failure 


In Williams v. Kidd, 170 Cal. 631, Wil- 
liams, an elderly man, made a gift deed 
to his grandniece which he delivered to 
a third person with instructions to give 
it to her after the grantor’s death, which 
was done. It is settled that a person 
may make a conveyance of property and 
place it in the hands of a third party to 
be delivered to the grantee on the death 
of the grantor, and that such will be ef- 
fectual to pass a present title to the gran- 
tee, subject to a life estate in the gran- 
tor, if the intention of the grantor is to 
make such delivery absolute and place it 
beyond recall. (Bury v. Young, 98 Cal. 
446; Moore v. Trott, 156 Cal. 353.) Nev- 
ertheless, this deed was set aside on very 
meager evidence that, when Williams 
made this and some other deeds, he had 
in contemplation a testamentary dispo- 
sition of all his property, and consequent- 
ly did not have a present intent to vest 
title in the grantee. 
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In Kimbro v. Kimbro, 199 Cal. 344, a 
husband signed and delivered an unac- 
knowledged deed to his wife, and when he 
later fell out with her cajoled her into 
returning it, which he later destroyed. 
Notwithstanding the original execution 
and delivery of said deed, it was held to 
be void because of the husband’s testi- 
mony to the effect that he signed it to 
“gain his peace” and did not intend to 
pass title, erroneously believing that the 
deed was invalid through lack of notarial 
acknowledgment. 

In Elliott v. Merchants Bank & Trust 
Co., 21 Cal. App. 536, a gift deed made 
and delivered by a mother to her son 
was held invalid when the mother testi- 
fied after his death that she did not in- 
tend to vest title, but gave the deed to 
her son with instructions to place it in 
a safe deposit box to which both had 
access. 

In Fisher v. Oliver, 174 Cal. 781, a 
brother prior to a serious operation made 
a deed out to a sister, which he gave to 
another brother with instructions to re- 
cord if he died. The grantor recovered 
and recalled the deed, which was later 
found in his possession after his eventual 
death. The deed was held to be void. 


In Heitman v. Bruns, 37 Cal. App. 489, 
a wife had married a man much younger 
than herself, with whom she lived inter- 
mittently, and finally left him. She there- 
upon executed deeds to the friends with 
whom she was living, and gave them to a 
Notary to keep “until she called for them 
or until she died, and in that event to 
hand them to Bruns, Sr.” the latter be- 


ing the father of the grantees. The 


deeds were held to be invalid. 


Effect of Joint Tenancy Deeds on Probate 

Joint tenancy deeds, like gift deeds, 
are most often used in transactions be- 
tween relatives and for the similar pur- 
pose of attempting to avoid probate as 
well as death taxes. However, they cre- 
ate a joint interest in the grantees, the 
chief incident of which is the right of 
survivorship. Frequently a husband 
causes a deed to be made out to himself 
and wife in joint tenancy, so that on the 
happening of the death of either the en- 
tire title to the property will belong to 
the survivor. However, when such a 
conveyance is made he cannot recall the 
interest which has thereby vested in the 
grantee. He may transfer his remain- 
ing interest or “moiety”, provided he 
does so before his death, but if he de- 
livers the latter deed to a person other 
than the grantee with instructions it is 
not to be delivered until his death, and 
dies prior to such delivery, the joint ten- 
ancy is not affected and the survivor suc- 
ceeds to the whole. (Green v. Skinner, 
185 Cal. 435.) 

A joint tenancy deed does not entirely 
dispense with the necessity of court pro- 
ceedings, because upon the death of one 
of the joint tenants, in order that the 
survivor may have a clear title of record, 
it is necessary to institute a proceeding 
in the Superior Court under the pro- 
visions of Sec. 1723, Code of Civil Pro- 
cedure for the purpose of establishing 
the fact of death of the former joint ten- 
ant. 

Many unintended developments can 
arise after the execution of a joint ten- 
ancy deed, giving. the grantor cause to 
repent. Here are two cases from real 
life. In one a man over sixty married 
a young wife. He thereupon created a 
joint tenancy with his wife of valuable 
property which had been his separate es- 
tate. Within a year the wife obtained a 
divorce. After the final decree was 
granted she sued for termination of the 
joint tenancy and obtained partition of 
the property. In another case an elderly 
bachelor deeded large tracts of land to 
himself and several brothers and sisters 
in joint tenancy. Because he was much 
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the older, he assumed he would die first 
and that his property would pass from 
time to time with each death to those re- 
maining, so that eventually, without any 
trouble whatsoever, it would vest solely 
in the last survivor. His plan was sim- 
ple in conception and also in execution 
until one of the sisters became insane, 
and two of the younger brothers prede- 
ceased him, which subjected all his real 
estate to guardianship proceedings and 
tax liabilities which had not been anti- 
cipated by the grantor. 


Joint Tenancies of Personal Property 


What has thus far been said with re- 
spect to joint tenancies has to do with 
real estate, but joint tenancies can be and 
are created with respect to personal 
property. In this connection, one of the 
devices used to escape probate is the tak- 
ing of a safe deposit box as to which 
both parties agree in writing that the 
contents of such box are to be deemed 
joint property, and that title thereto 
rests in the survivor. Such has been de- 
clared a valid joint tenancy in Young v. 
Young, 126 Cal. App. 306. But even this 
device is often provocative of confusion 
and litigation. Thus, a husband may 
place securities in the box, consisting of 
both community and separate property. 
He may thereafter make a will disposing 
of such of the securities as constitute 
his separate property. Upon his death 
the executor proceeds to administer the 
estate under the will but is confronted 
by demand of the wife for all the con- 
tents of the box as surviving joint ten- 
ant of said property. Although the 
Young case appears to settle the law, 
there may still be a factual controversy 
over the husband’s intent in signing the 
safe deposit agreement. It may also 
happen that the husband had placed in 
the box securities belonging to a third 
party, for safekeeping. Upon his death 
it may well be anticipated that a contro- 
versy would arise over the ownership of 
such securities. 


Tax Incidence 


Instead of avoiding the State and Fed- 
eral death taxes, if otherwise applicable, 
the circumstances under which these de- 
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vices are used oft times result in an in- 
crease of taxes, due to penalties and in- 
terest for unreported taxable transfers, 
and, in many instances, the imposition 
of a third tax, the Federal Gift Tax. 

The Inheritance Tax Act of California, 
Section 2, provides, subject to certain 
exemptions and exclusions, that a tax 
shall be imposed upon all transfers made 
by way of “gift”, without adequate con- 
sideration, either in “contemplation of 
the death of the grantor’, or, “intended 
to take effect in possession or enjoyment 
at or after such death, or in which a life 
income or interest is reserved by the 
grantor, either expressly or impliedly, or 
by the grantee promising to make pay- 
ments to or care for the grantor .. .” 
Neither do joint tenancies escape the 
California Inheritance Tax, for while or- 
iginally excluded, they are now expressly 
included under Subdivision 5 of said Sec- 
tion 2. 

Likewise, the Federal Estate Tax, 
(section 302 e.), subject to certain ex- 
emptions and exclusions, imposes a tax 
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upon joint tenancies upon the death of 
one of the joint tenants. 


Entire Value Included 


Thus the Federal Estate Tax as well 
as the State Inheritance Tax provide that 
a decedent’s gross estate shall be valued 
by including the entire value on the date 
of death of property in the names of the 
decedent and another, as joint tenants, 
exempting only the portion thereof which 
originally belonged to the surviving joint 
tenant, and which was not acquired from 
decedent for less than an adequate con- 
sideration in money or money’s worth. 
The burden of proof is on the surviving 
tenant. On February 7, 1938, the United 
States Supreme Court affirmed Foster v. 
Commissioner, 90 F. 2nd, 486, which up- 
held the constitutionality of the applica- 
tion of the Federal Estate Tax to and its 
inclusion of the entire property in joint 
tenancy. ; 

The Federal Gift Tax is intended to 
apply to gifts directly or indirectly made 
and all transactions whereby property or 
property rights or interests are dona- 
tively passed or conferred upon another, 


regardless of the means or device em- 
ployed. Penalties and interest also at- 
tach when a gift tax return is not filed 
and the tax paid within the time pre- 


scribed by law. Moreover, Section 510 
of the Revenue Act of 1932 declares: 


“The tax imposed by this title shall be 
a lien upon all gifts made during the 
calendar year, for ten years from the 
time the gifts are made. If the tax is 
not paid when due, the donee of any gift 
shall be personally liable for such tax 
to the extent of the value of such gift.” 


It is not the intention of the gift tax 
law, but of the estate and inheritance tax 
laws, to affect transfers which are testa- 
mentary in character. Therefore, if 
title does not pass until after the grant- 
or’s death, the property immediately be- 
comes the subject of estate and inheri- 
tance taxes. It becomes the duty of the 
executor or administrator to disclose 
these transfers and include the value of 
the property in the decedent’s gross es- 
tate, if he has knowledge of them, in or- 
der to avoid a personal liability. If the 
executor or administrator has no knowl- 
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edge of the transfers and they are sub- 
sequently discovered, a cloud neverthe- 
less falls upon the title which can only 
be removed by payment of any estate and 
inheritance tax that may be due, together 
with interest, and penalties if the case 
indicates any intention of fraud. 

If a gift deed is delivered to a third 
person under conditions that pass title 
immediately, with a life estate reserved 
in the grantor, the gift tax will apply to 
the value of the remainder, and the Fed- 
eral Estate and State Inheritance Tax 
will apply to the entire value of the prop- 
erty upon death of the grantor. (Section 
2, California Inheritance Act of 1935 and 
Section 302 (e), Revenue Act of 1926. 
Bullard v. Commissioner, U. S. Supreme 
Court No. 349, February 28, 1938.) 


Gift Tax Likely 

While it has not been judicially deter- 
mined as yet, it would be logical to con- 
clude that a gift tax liability arises when 
a joint tenancy is created. Thus if A, 
without consideration, causes the title in 
his separate property to be conveyed to 
himself and B, as joint tenants, unques- 
tionably B has received something that ~ 
he did not have before. Hence it would 
appear that this right or interest would 
be subject to the gift tax law. While 
it is true the Federal Estate Tax Law 
allows a credit for gift taxes paid upon 
the transfer of property subsequently in- 
cluded in an estate, it should be borne in 
mind that this credit is proportionate and 
may not be allowed in full unless the 
property has substantially the same value 
on the date of death that it had on the 
date of the creation of the joint tenancy. 

It is manifest that the use of deeds of 
gift and joint tenancy deeds as a substi- 
tute for wills, and as a means of escape 
from transfer taxes, is generally unsuc- 
cessful, highly unsatisfactory, and usual- 
ly disappointing. It is apparent that in 
the present status of the law there is no 
substitute for wills and there is no es- 
cape from taxes. There is a proper place 
for gift and joint tenancy deeds, especial- 
ly when the value of the property is small 
and there is a desire to make an irre- 
vocable transfer of a particular piece of 
property. But in those cases where the 
value of the property to be transferred 
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would bring it within the Federal and 
State tax laws, and the owner is contem- 
plating something akin to a testamentary 
disposition, as a matter of ordinary busi- 
ness prudence he should not take such an 
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important step without, in the first in- 
stance, securing competent advice and, 
thereafter, following that procedure 
which law and experience have ordained 
as best suited to the accomplishment of 
his purposes. 


Avoiding Troubles 


Opportunities in Estate Planning From A Tax Standpoint 


HOWARD H. ROLAPP 
Vice-President and Trust Officer, Metropolitan Trust Company of California, Los Angeles 


ODAY corporate fiduciaries must 
have a working, up-to-the-minute 
knowledge of changing tax laws, regula- 
tions and decisions. Failure to meet 
this responsibility, either because of in- 
adequate facilities and personnel or be- 
cause of the desire to leave these prob- 
lems to outside consultants or attorneys, 
will sooner or later result 
in loss of trust business 
from dissatisfied trustors 
and beneficiaries, and finan- 
cial losses from surcharges 
and penalties. As_ well 
might we try to avoid re- 
sponsibility on investments 
by delegating this job to 
outside investment coun- 
sellors. ' 
Every trust institution, 
that has not already done 
so, should immediately de- 
velop an efficient tax de- 
partment to cope with these 
matters. The difficulty of 
corporate trustees is enhanced by the 
fact that we are legally required to fol- 
low a line of correctness which at the 
time is often vague or not discernible at 
all. If it later develops that we en- 
croached too far to the right we are met 
with penalties, and if too far to the left 
we are met with surcharges. 


Minimizing Taxes and Litigation 


As far as the public is concerned the 
two practical tax problems of greatest 
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importance in connection with estates 
and trusts are: 


(1) How can the amount of taxes be 
held to the minimum allowed by 
law? 

(2) How can litigation and controversies 
with taxing authorities be avoided 

so as to eliminate all the 
delay, expense and liability 
possible ? 


Conferences with tax 
authorities have convinced 
me that negligence and in- 
competence in the drafting 
of estate and trust docu- 
ments and in analysis and 
planning of estates is the 
cause of many of our tax 
difficulties. Corporate trus- 
tees can aid in the solution 
of these problems by ren- 
dering assistance at the 
time of the inception of 
the business so as to 
minimize taxes and prevent tax disputes. 


Apportionment of Death Taxes Between 
Living Trust and Probate Estate 


Because of the increasing number of 
living trusts being created there are some 
difficult problems that arise in connec- 
tion with the apportionment of estate and 
inheritance taxes between the probate. 
estate and the living trust in cases where 
the will and the trust agreement are both 
silent on this point. 

Under Section 3(a) of the California 
Inheritance Tax Act, the executor and 
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the trustee of the living trust are each 
primarily liable for the payment of the 
inheritance tax on the property each 
holds. Section 9 gives the administra- 
tor, executor or trustee the right to de- 
duct the tax from the property to be dis- 
tributed, or if the property is not money, 
then the right is given to sell the prop- 
erty or withhold distribution until the 
distributee pays the tax. The difficulty 
however arises where some of the bene- 
ficiaries under the probate estate are also 
beneficiaries under the living trust and 
both the executor and trustee desire to 
pay the least tax possible for each bene- 
ficiary. . 

In such a situation is the exemption 
allowed to such a person to be exhausted 
by the executor or by the trustee in com- 
puting the tax, or is it to be prorated be- 
tween them? Also is the property in 
trust to be considered on the bottom of 
the pile so as to pay the lowest tax rates 
applicable to the distributee or are the 
lowest rates to be applied by the execu- 
tor, or is the entire tax on the distributee 
to be prorated by the trustee and execu- 
tor? Unfortunately the Act does not 


provide a method of apportioning or al- 


locating the taxes between the trust and 
the probate estate so as to avoid these 
problems. 


It would appear that neither the ex- 
ecutor nor trustee would be justified in 
voluntarily paying more than the mini- 
mum tax would amount to, after using 
all the exemption allowed and after im- 
posing the minimum rates; that is, the 
minimum amount which would be paid 
if the beneficiary were to receive nothing 
from the other part of the estate. Also 
the trustee and executor would be justi- 
fied in witholding sufficient funds to en- 
able them to pay the maximum tax in 
case such payment later became neces- 
sary. If in such a situation either the 
executor or trustee is compelled by the 
taxing authorities to pay more than this 
minimum amount, or if the parties wish 
to have the matter determined before 
payment is made, then a proper action in 
the State courts would seem necessary. 
This matter could well be given consid- 
eration by the legislative committee of 
the Trust Division. 
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Under the Federal Law 


With respect to the liability for the 
tax under the Federal Estate tax laws, 
Article 79 of Regulations 80, 1937 Edi- 
tion, states: 


“The statute provides that the execu- 
tor shall pay the tax. This duty applies 
to the entire tax, regardless of the fact 
that the gross estate consists in part of 
property which will not come into his 
possession. If there is no duly qualified 
executor or administrator, all persons in 
actual or constructive possession of any 
property of the decedent are liable for 
and required to pay the tax to the extent 
of the value of such property.” 


It is clear from the Act that the ex- 
ecutor is primarily liable for the payment 
of the entire Estate tax. The question 
arises as to the right of the executor to 
demand a contribution or reimbursement 
from the trustee under the living trust 
for part of the tax. Under Section 
314(b) of the 1926 Act any person, other 
than the executor, paying any of the tax 
is entitled to reimbursement from the 
undistributed estate. Also the executor 
shall be entitled to recover a proportion 
of the tax from any beneficiary of life 
insurance policies making up part of the 
taxable estate. However, there is noth- 
ing in the Act on the right of the execu- 
tor to compel the trustee under a living 
trust to contribute a portion of the tax 
paid by the executor, unless as stated the 
trust estate consists of the proceeds of 
life insurance. 


This question is fully considered in 
the case of Central Trust Company v. 
Burrow, 58 Pac. (2nd) 469, a Kansas 
case decided in 1936,. interpreting Sec- 
tion 314(b). In this case neither the 
will nor the trust contained any pro- 
visions respecting the apportionment of 
taxes. The court said in part: 


“Whether just or unjust, the Federal 
law laid the tax on the Burrow Estate. 
. .. what he (the decedent) did by will 
was to let the burden of the Federal Es- 
tate tax lie where it fell.” 


The court cited with approval the case 
of Farmers Loan and Trust Company v. 
Winthrop, 238 N. Y. 488, which involved 
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the question of who should pay the es- 
in a revocable living trust, and which 
held: 


“The statute explicitly directs ‘so far 
as practicable and unless otherwise di- 
rected by the will of the decedent, the 
tax shall be paid out of the estate before 
distribution.’ It is practicable to adopt 
this method of payment in regard to that 
portion of the tax which is imposed, ... 
and, the will in suit not containing any 
direction as to the payment of any tax 
on property which does not pass there- 
under, it follows that the executor is 
bound to pay the entire Federal Estate 
tax without right to reimbursement.” 


This case represents the weight of 
authority. 

This problem of apportionment of es- 
tate and inheritance taxes emphasizes 
the importance of estate planning. Where 
there is a trust and a will left by the 
decedent there is a good chance that dis- 
putes, delay and possible litigation will 
result unless the dangers are carefully 
considered beforehand and steps taken 
by the attorney and ourselves to see to 
it that the will and trust agreement con- 
tain provisions clearly specifying the 
method chosen by the decedent for pay- 
ing these taxes. 


Taxable Inter Vivos Transfers 


Another practical tax problem arising 
in estates and trusts grows out of the 
taxability of transfers intended to take 
effect in possession or enjoyment at or 
after death. Trusts created today, re- 
vocable or irrevocable, with the life in- 
come reserved to the Trustor, are sub- 
ject to estate and inheritance taxes upon 
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the death of the trustor. The argument 
in favor of such laws is that no man 
should be allowed to retain the income 
from property during his life and then 
escape estate and inheritance taxes at 
his death. 

In many trusts it is urgently desir- 
able, for family or economic reasons, that - 
the trustor retain the right to alter or 
control the trust, at least to change some 
of the terms or the names or shares of 
the beneficiaries. As long as the trus- 
tor is to gain no benefit himself or has 
no right to a return of any of the prop- 
erty it would seem that the existence of 
such powers should not in any way be 
held to bring the case within reach of 
death taxes. However, the trend, both 
State and Federal, seems to be to deny 
him the reasonable exercise of these nat- 
ural precautions. 

Much of the interest on the subject of 
taxable transfers centers around powers 
reserved in trust agreements to revoke 
alter, amend, control and terminate. At 
the present time it appears that the Fed- 
eral government and about half the 
States, including California, by statutes, 
court decisions or departmental rulings, 
make trusts taxable.if the power of re- 
vocation is reserved. Encouraged by 
this development of the law, taxing au- 
thorities of the Federal government and 
several States, not including California, 
have made taxable trusts where the trus- 
tee has reserved the right to alter, 
amend, control or terminate. 


Trend of Federal Decisions 


The Supreme Court held in Helvering 
v. St. Louis Union Trust Company, 56 
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Sup. Ct. 74 (1935), that where the trus- 
tee had the sole power to terminate the 
trust, in which case it reverted to the 
grantor, the trust was not to be included 
in the taxable estate. Following this de- 
cision, and probably to avoid revocations 
by the trustee who was also the grantor, 
the Revenue Act of 1936 was passed and 
Section 302 was still further broadened 
to make taxable trusts allowing termina- 
tion or revocation by the grantor acting 
as trustee or in any other capacity. 

In Becker v. St. Louis Union Trust 
Company, 56 Sup. Ct. 78 (1935), the 
Court held that a trust was not taxable 
as part of the decedent’s estate even 
though the trust agreement provided that 
the corpus should revert to the grantor 
if the beneficiaries predeceased him. This 
case would indicate that possibility of 
reverter alone was not sufficient to bring 
the trust within the scope of estate taxes. 

The recent interesting case of Hess- 
lein v. Hoey, 18 Fed. Sup. 169 (N.Y.), 
involved the question whether a living 
trust was taxable under the Gift tax or 
Federal Estate tax, where the trustor re- 
served the power to change the beneficia- 
ries and their respective interests, but 
expressly relinquished any power to re- 
vest any interest in behalf of his estate. 
The District Court held that the trust 
was not taxable as a gift but as part of 
the decedent’s estate. This decision was 
affirmed by the Circuit Court of Appeals 
and certiorari was denied by the Su- 
preme Court last December 6th. 


The trend in these decisions is to hold 
any transfer taxable that is not wholly 
present, complete and _ unconditional. 
The fact that a trust is irrevocable does 
not determine its freedom from taxation. 

It is, therefore, extremely important 
that a corporate trustee have full knowl- 
edge of this trend, not only because of 
the liability it may incur itself but be- 
cause failure to consider the taxable ef- 
fect of such transfers may result in dis- 
appointment for those interested in the 
trust and may operate with devastating 
effect on the estate distributed under the 
decedent’s will by imposing on it the full 
burden of death taxes. These taxes may 
be much greater in amount than the de- 
cedent intended because of the fact that 
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the property in the trust, contrary to ex- 
pectations, is considered a part of the 
taxable estate at death. 


We can see to it that instruments are 
properly phrased before we consent to 
act as fiduciaries. Not only can we do 
this with regard to future business but 
apparent defects in existing business can 
many times be corrected by properly pre- 
pared amendments. 


Double Domicile Solutions 


One of the nightmares confronting 
legal representatives of persons whose 
habits are migratory is that of double 
domicile—and double inheritance taxes. 
As one court stated, the idea of a man 
having two domiciles is “monstrous.” 
Nevertheless because of the adjudication 
of the courts of different states the prac- 
tical result is that a man may have two 
or possibly several domiciles at the same 
time and his executor may be compelled 
to pay the full amount of inheritance tax 
in the several states, provided there be 
found sufficient property in each such 
state to satisfy the tax. 


Various solutions of this perplexing 
tax problem have been suggested: proper 
raising of the Federal question in State 
proceedings; intervention by one state in 
the court proceedings in the other state, 
as in the recent New York case, Estate 
of Trowbridge, 266 N. Y. 283, (this solu- 
tion appears to be a happy and simple 
one, but it appears doubtful whether 
many states would submit their cause so 
completely to the judgment of another 
state’s courts and be willing to travel to 
different parts of the country to do this) ; 
enjoining of state collections by pro- 
ceedings in Federal courts; and use of 
the new Federal Interpleader Act passed 
in 1936. However, in Worcester County 
Trust Company v. Long, the United 
States Circuit Court of Appeals held, and 
was affirmed by the Supreme Court last 
December 6th, that the Act does not au- 
thorize an executor to bring into a Fed- 
eral District Court officials of two states, 
for the purpose of having the court de- 
termine the domicile of the decedent. 
When the final decision was rendered, a 
leading tax official of California stated: 
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“This case establishes new law and is 
a great victory for California, as it 
avoids the necessity of California state 
officers in the Controller’s Department 
appearing in Federal Courts all over the 
country.” 


He might have added that this great 
inconvenience will now be imposed on 
executors and administrators of estates, 
who will have to defend the question of 
domicile in the courts of any state which 
claims to be the state of domicile. 

It is readily apparent how difficult is 
a solution of this problem through resort 
to the courts. The practical solution is 
for the estate owner to establish an un- 
mistakable domicile during his lifetime. 
In this connection, the corporate fidu- 
ciary has a high duty to its customers, 
first to see to it that they and their 
attorneys are acquainted with the dan- 
gers involved, and secondly to see to it 
that proper steps are taken in the begin- 
ning to prevent the question from aris- 
ing. By executing documents showing 
his intent and by establishment of resi- 
dence, a transfer of property, and other 
overt acts, a person can clearly establish 
his domicile as he wishes during his life. 


Maintenance Trusts 


Many persons with large incomes have 
in the last few years set up “Mainten- 
ance Trusts” providing that the income 
should be paid to their minor children for 
their maintenance and education, and 
have confidently expected that the income 
from such trusts would be taxable to the 
children, especially where these trusts 
were made irrevocable. Many have 
found to their disappointment that such 
is not always the result. Section 167 
(a) (2) of the Revenue Act of 1936 pro- 
vides: 

“Where any part of the income from a 
trust . . . may, in the discretion of the 
trustor or of any person not having a 
substantial interest in the disposition of 
such part of the income, be distributed 
to the grantor; ... then such part of the 
income of the trust shall be included in 
computing the net income of the grant- 
or.” 


The Commissioner of Internal Revenue 
interprets the words “distributed to the 
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grantor” to mean, used to satisfy the 
grantor’s legal obligation to support his 


minor children. The Commissioner cites 
as his authority the important case of 
Douglas v. Willcuts, 296 U. S. 59 (1935). 
In this case, in compliance with the di- 
vorce decree, the tax payer had estab- 
lished a trust for the benefit of his wife, 
retaining for himself the right to sur- 
plus income and the right to the corpus 
on the death of his wife. The court, in 
an opinion read by Chief Justice Hughes, 
held in part: 


“The net income of the trust fund, 
which was paid to the wife under the de- 
cree, stands substantially on the same 
footing as though he had received the 
income personally and had been required 
by the decree to make the payment di- 
rectly.” 


With respect to Sections 161 and 162, 
covering taxation of income of estates 
and trusts, the court further held: 


“We do not regard the provisions of 
the statutes as to taxation of trusts... 
to apply to cases where the income of the 
trust would otherwise remain, by virtue 
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of the nature and purpose of the trust, 
attributable to the creator of the 
trust...” 


This decision was supported in Helver- 
ing v. Schweitzer, 296 U. S. 551 (1935), 
in which the court held that the trust 
income was taxable to the grantor be- 
cause it 


“operated to discharge the tax payer of 
a legal obligation, namely, an obligation 
of a father to support his minor chil- 
dren.” 


The Supreme Court again in the case 
of Helvering v. Stokes held that where 
the income was applied by trustees for 
the education and support of the grant- 
or’s minor children that it was taxable 
to the grantor. A memorandum of Gen- 
eral Counsel issued August 16, 19837, 
stated: 


“There should be taxed to the grantor 
only so much of the trust income as is 
actually distributed for the support and 
maintenance of the beneficiaries whom 
the grantor is legally obligated to sup- 
port.” 


Discharge of Obligation Is Test 


Section 167, above quoted, makes the 
income taxable in certain trusts to the 
grantor, not because he has retained an 
interest in the corpus of the trust, but 
because he has retained an interest in 
the income. The test is not whether the 
trust is irrevocable, but whether the 
grantor has failed to divest himself, per- 
manently and definitely, of every right 
which might enable him under the trust 
to have the income directly or indirectly; 
that is, does the distribution of income 
according to the provisions of the trust 
result in the inuring of benefits to the 
grantor from the application of the in- 
come to the satisfaction of his legal ob- 
ligations? 

In the case of Dunning v. Commission- 
er, 36 B. T. A. No. 178 (1937), the court 
held that the income was not taxable to 
the grantor if his wife used it for house- 
hold expenses and support of a minor 
child, if there were no provisions in the 
trust requiring her to so use it. 

If an irrevocable trust is created so 
that the same constitutes a completed 
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gift and there is no requirement in the 
trust that the income be used to dis- 
charge a legal obligation.of the grantor, 
then it would appear that the income 
would not be taxable to the grantor. In 
support of this is Shanley v. Bowers, 81 
Fed. (2nd) 13 (1936), in which an ir- 
revocable trust was set up by the hus- 
band for his wife, under which the wife 
received an annual income of $25,000. 
The court stated: 


“Certainly a man must be able to make 
his wife a gift, if he wishes, without af- 
fecting his marital duty. No authority 
has been cited for the theory that every 
gift by a husband to his wife must be 
presumed to be in discharge of it.” 


Many “Maintenance Trusts” have 
been established where the trustor be- 
lieved that he was thereby not only dis- 
charging his legal duty, but also reduc- 
ing his income taxes by cutting off that 
much income from the top brackets of 
his own return. Had such grantors been 
aware of the law and the facts they 
would no doubt in many cases have been 
willing to divest themselves of all rights 
in the trust and been willing to omit any 
language requiring that the income be 
used for specific purposes. Thus they 
would not only have accomplished both 
objectives desired but would probably 
have been able to reduce their death 
taxes materially by removing this much 
value from the top of their taxable es- 
tate. 


Principles for Estate Planning 


This service of analyzing and planning 
estates to realize minimum tax and other 
estate settlement costs resolves itself in- 
to the following five general principles: 


Making full and proper use of ex- 
emptions allowed, both State and Fed- 
eral; 

Effecting partial distribution of es- 
tate during life to remove the part 
distributed from the high brackets of 
the estate tax to the low brackets of 


the gift tax. A by-product of this 
operation is usually a decrease in in- 
come taxes; 

Making use of inter vivos gifts of 
life insurance, outright or in trust, to 
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9% of the Income... 


Comprising only 2% of the country’s 


area, New England has nearly 7% of its 


population and 9% of its income. Buy- 


ing and selling billions of dollars’ worth 


of products each year, New England busi- 


ness needs complete banking facilities 


such as are provided by this institution. 


THE NATIONAL 


Shawmut Bank 


40 WATER STREET - BOSTON 


MEMBER FEDERAL 


be taxed at essentially cash values in- 
stead of face values; 


Avoiding repetition of death taxes 
and other estate settlement costs by 
use of testamentary and living trusts; 

Seeing to it that estate planning is 
not carried to such an extreme that 
the efforts to save become impractic- 
able and inconsistent with the cus- 
tomer’s desires with respect to distri- 
bution of his property. 


In my institution we approach the 
matter by first securing from the trust 
prospect or his attorney, on a three-page 
questionnaire, full information regarding 
assets, liabilities, family, life insurance, 
and desires for distributing his prop- 
erty. We then study this information 
in our own shop and with the prospect’s 
personal attorney decide on a feasible 
program. Thereafter we prepare a writ- 
ten set-up of the estate showing, first, 
the estate as now constituted and the 
taxes and costs which would result; sec- 
ondly, we make suggestions for an es- 
tate program which may involve all or 


DEPOSIT 


INSURANCE CORPORATION 


any of the following: a gift of part of 
the assets by trust or otherwise, crea- 
tion of revocable or irrevocable living 
trusts, the change or transfer of life in- 
surance policies, and the making of a 
will; thirdly, we show the new arrange- 
ment of assets as they would appear if 
the suggested program is followed and 
show the new computation of tax and 
estate settlement costs resulting from 
this program. 

We have made this service not only 
available to the public but also to at- 
torneys for their clients and we have 
yet to meet any criticism on the part of 
the Bar. Instead we have found it to be 
a splendid avenue for developing new 
business and for strengthening our 
friendship with attorneys and life in- 
surance underwriters. I find nothing in 
the spirit or letter of our treaty with 
the Bar which would prohibit our ren- 
dering this service. 


A New Business Opportunity 


As an example, let us take an average 
case of a man with an estate of $250,000, 
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and with a wife and two adult children. 
Let us assume that the husband will pre- 
decease his wife by at least five years; 
that the wife will predecease her two 
children; that the husband is to have a 
life income and at his death the wife is 
to receive the income for life with re- 
mainder to the children; that the prop- 
erty will be recognized as community by 
California but not by the Federal tax 
authorities. If the decedent made only 
a will without a testamentary trust the 
tax and other estate settlement costs on 
the first transfer to his wife would be 
$35,754.62, and on the second transfer 
to the children, would amount to $31,- 
600.18. If he left a will with a testa- 
mentary trust covering all his estate 
the costs, on the first transfer, would 
amount to $35,185.66 and there would be 
no cost on the second transfer, or a sav- 
ing of $32,149.14. 
If he made a will after first placin 

50% of his estate in a revocable living 
trust the savings would amount to $34,- 
158.00. If he made a will after first 
placing 50% of his estate in an irrevoc- 


able living trust the savings would 
amount to $56,158.37. Even though 
these figures do not reflect additional 
savings to be realized on income taxes, 
nevertheless in the last case the savings 
made would pay the annual fees of the 
trustees in both trusts created for a pe- 
riod of over thirty years. If the prop- 
erty were all separate property instead 
of community, the savings would be 
slightly larger. 

These problems of taxation should not 
be approached as a burden, but as a fine 
opportunity for developing new business, 
for rendering a unique and difficult ser- 
vice to the public, life insurance men and 
attorneys, all of whom are looking for 
such assistance. The purpose is not to 
evade taxes, but to save. The more we 
make known our willingness and ability 
to render help in analyzing and planning 
estates, the more will the public be dis- 
posed to entrust to us their problems in 
the management and conservation of 
their property. Let us in the future 
consider it our definite responsibility to 
insist on an intelligent and thorough con- 
sideration of tax problems at the incep- 
tion of the trust business. By so doing 
we will not only be more happy with our 
subsequent administration but we will 
also be upholding the high standards of 
care which have always distinguished 
the services of corporate fiduciaries. 


Maintaining Democracy 


“The problems of this second quarter of 
the new century in America all arise from 
the fact that we are trying to solve delicate 
and vastly important economic problems 
with mass wisdom, which is, of course, an 
appeal almost to the greatest common de- 
nominator. 

“T hold to the thesis that to maintain 
democratic institutions we must find some 
way to broaden the base of economic par- 
ticipation in the blessings which are poten- 
tially the gift of the machine age; that our 
greatest danger arises from the fact that 
the underprivileged 10 or 15 per cent of 
our people hold the balance of power politi- 
cally, and demagogues can sway them. The 
middle class, which heretofore has been the 
governing and the ruling class, has a strong 
sense of liberty—liberty based on its own 
advantages and privileges.” 

WILLIAM ALLEN WHITE 





Revision of Principal and Income Act Urged 


California Committee Recommends New Law 


ECAUSE the Uniform Principal 

and Income Act, as drafted, is not, 
in its opinion, sufficiently clear in many 
of its provisions, the Committee of the 
Trust Division of the California Bankers 
Association which has been engaged in 
the study of the Act, has recommended 
that a new statute be drawn. In its re- 
port, presented at the recent meeting of 
the division by Chairman G. W. Davis, 
vice president and trust officer, Beverly 
Hills National Bank and Trust Co., the 
Committee outlines its suggestions, based 
on the Uniform Act, for consideration by 
the Legislative Committee for final draft- 
ing and approval. 

Tracing the history of the Uniform 
Law from its adoption in Oregon in 1931 
before final approval by the National 
Conference, through its enactment by 
the legislature of North Carolina, Vir- 
ginia and Florida within the last two 
years, the report points out that Oregon 
has since amended the Act to define 
“trustee’s compensation” and “trustee’s 
commission.”! The veto of the Act in 
Pennsylvania by Gov. Earle? is deplored 
by the Committee. At the present time, 
the Act is being considered in Oklahoma. 
The Act has recently been approved by 
the Executive Council of the American 
Bankers Association. 

In outlining the reasons for a uniform 
law, the report states: 


“Demands for legislation of this type 
came particularly from Trustees who 
were embarrassed by the large number 
of difficult and technical questions which 
arose in connection with fiduciary ac- 
counts, and by the conflicting opinions of 
the Courts upon them. 


“The purpose of the Act is to ease the 
administration of Trust Estates with 
fairness to all beneficiaries. The chief 
advantage of the Act is that it clarifies 


1. See April 1937 Trust Companies, p. 429. 
2. See August 1937 Trust Companies, p. 209 and 
October, p. 469. 
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a doubtful and difficult portion of the 
law. Uniformity of legal rules concern- 
ing principal and income in the various 
states is highly important and desirable. 
In all cases the intent of the settlor or 
creator of the trust should govern. The 
Uniform Negotiable Instruments Act has 
worked very successfully, and the Courts 
of a state usually uphold the decisions 
along lines that have been made in other 
states. Uniformity consolidates case law. 
“A. L. Grutze, vice president and trust 
officer of the Title and Trust Company, 
Portland, Oregon, states, ‘I do not know 
of a single action being instituted in the . 
state since the adoption of the Act 
(1931), but I do know of many questions 
arising out of the apportionment of in- 
come and principal that have been set- 
tled by reference to the Act as adopted 
in our state. It has saved beneficiaries 
under trusts considerable money that 
would otherwise have been spent in liti- 
gation. I unqualifiedly recommend the 
adoption of the Act in every state.’ ” 
The committee reported two schools of 
thought: one advocating adoption of the 
Act as written, for the sake of uniform- 
ity, the other urging amendment to meet 
local problems. On the basis of com- 
ments and suggestions from these var- 


‘ jous sources, the committee proposes the 


following law, the sections referring to 
those of the uniform law. 

Preamble; Approved as drafted. 

Section 1—Definition of Terms; Ap- 
proved as drafted, with the Oregon 
amendments referred to above. 

Sections 2 and 3; Approved as drafted. 

Section 4—Apportionment of Income: 
“This section provides for the apportion- 
ment of income between successive life 
tenants and remaindermen. This causes 
a substantial administrative difficulty in 
that where rents and bond coupons are 
in default, it is often impossible to ascer- 
tain what recovery, if any, will be made 
thereon, and there can, therefore, be no 
definite basis for apportionment. 
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“The rule of the Estate of Lockhart® 
should be adopted, which provides for 
payment to the representatives of the 
life tenant of any income actually in the 
hands of a Trustee. The Committee 
recommends that Section 4 be changed to 
read: 


“ ‘Whenever a tenant’s right to income 
shall cease by death, or in any other 
manner, all payments theretofore actual- 
ly paid to the tenant or to a Trustee in 
his behalf, shall be the property of the 
tenant or of his personal representative; 
all income actually received after such 
termination shall be paid to the person 
next entitled to income by the terms of 
the transaction by which the principal 
was established.’ ” 


Section 5—Corporate Dividends and 
Share Rights: Because of the practice of 
many corporations in distributing as a 
dividend stock of another corporation, 
and since many corporations have recent- 
ly been designating the source of divi- 
dends, the committee suggests that “af- 
ter the word ‘principal’ in line 4 of the 
original draft, there be added, ‘unless the 
declaring corporation at or before the 
date of payment designates the source 
thereof as earnings, in which event such 
dividends shall be deemed income’; and 
after the word ‘income’ in line 9, and 
in line 12 (eliminating the remainder of 
the sentence) add, ‘unless the declaring 
corporation designates the source there- 
of as capital assets of the declaring cor- 
poration, in which event, the provisions 
of subsection (3) of this section shall 
apply.’ ”? 

Sections 6, 7 and 8; Approved as draft- 
ed. 

Section 9—Disposition of Natural Re- 
sources; Eliminate from “proceeds” in 
line 9 to end of line 12, since the trus- 
tee otherwise must determine the man- 
ner of dividing income and principal en- 
tirely by the manner in which the lease 
is drawn. 

Section 10—Principal Subject to De- 
pletion: In line 4, substitute for “is not 
under a duty” “is not.specifically direct- 
ed by the terms of the transaction by 
which the principal is established.” 


3. See August 1937 Trust Companies, p. 251. 
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Section 11: Approved as drafted. 

The most troublesome and elusive 
problem with which the committee was 
faced was the matter of property ac- 
quired on foreclosure. A majority of 
the committee were of the opinion that 
Section 11 does not properly cover the 
subject and that a new section 11A should 
be added, providing that foreclosed prop- 
erty, or such property as is received in 
lieu of foreclosure, be treated as a sub- 
stituted asset, and that all of the net in- 
come therefrom be paid to the life ten- 
ant. 

Referring to this question, Mr. Grutze 
declares it to be one unsatisfactory fea- 
ture of the Act, and that it is planned 
to amend the law in Oregon. He states: 


“The original principal of a mortgage 
together with attorneys’ fees, advances 
for taxes, city improvement liens and all 
other costs should be considered as prin- 
cipal and should be paid out of the cor- 
pus of the trust if necessary in fore- 
closing. Upon the sale of a mortgaged 
property, these items should first be paid 
into the corpus or principal, and anything 
over and above up to an amount equal 
to the interest rate which the mortgage 
bore should be treated as income. Any 
surplus thereafter should be treated as 
principal. 

“In figuring the interest to the life ten- 
ant, it should be computed on the princi- 
pal of the mortgage from the date to 
which interest was last paid before the 
foreclosure action and all advances such 
as taxes, attorneys’ fees and court costs 
should be computed from the actual dates 
of such advances. There will be but few 
cases where there will be any surplus to 
the corpus after figuring the original 
mortgage debt, plus expenses and inter- 
est, and there will be very few cases, in 
fact, where there will be anything accrued 
to the life tenant in the way of interest.” 


Committeeman A. G. Reader, trust of- 
ficer, Union Trust Company, San Diego, 
would treat such property as a substituted 
asset and “after its acquisition income 
and expenses incident thereto should 
have the same treatment as income and 
expenses on any other real estate. 


“Such provision would ignore accrued 
interest unpaid at the time of foreclos- 
ure, but it would assure to the life ten- 
ant income, if any, from the asset ac- 
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quired from date of acquisition. Under 
our present procedure it often is neces- 


sary to withhold remittances of all or & 


part of the income until the property is 
sold or at least the trustee has assur- 
ance that no part of the income will have 
to be accumulated for the benefit of the 
remaindermen. In my opinion, that may 
be very unjust to the life tenant, besides 
creating a difficult accounting problem 
for the trustee.” 


At the suggestion of the committee, A. 
E. Pennekamp of the Security-First Na- 
tional Bank of Los Angeles drafted a 
section which, in his judgment, would fit 
the situation. The committee recom- 
mended that further consideration be 
given before the draft of the Act is com- 
pleted for presentation to the legislature. 


Section 12—Expenses—Trust Estates: 
Approved as drafted, with the exception 
that subsection 4 be eliminated since, “in 
accordance with lines 43 and 44, there is 
quite a responsibility for the trustee to 
determine the duration for the improve- 
ment, if, for example, the same should be 
a paved street.” 

Sections 13 to 16 inclusive: Approved 
as drafted. 

Section 17—Time of Taking Effect: 
The committee recommends adoption of 
a draft recently approved by the Com- 
mittee working on the Act for Oklahoma. 
It reads: 


“The terms of this Act shall apply in 
the construction of, and operation under, 

(1) All agreements containing trust 
provisions entered into subsequent 
to the effective date hereof; 
All wills made by testators who 
shall die subsequent to the effec- 
tive date hereof; and 
All other wills and trust agree- 
ments and trust relations in so far 
as such terms do not impair the 
obligation of contract or deprive 
persons of property without due 
process of law.” 


The report concludes with a list of 
references, the great majority of which 
are to Trust Companies. 


[Readers interested in seeing a copy of 
the Uniform Principal and Income Act may 
obtain the same from Trust Companies at 
the cost price of 25c] 
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Banking Regulations 


Matters of fundamental importance 
involved in the preparation of banking 
regulations are: 


1. Any regulation prescribed must dis- 
charge the responsibility placed on the 
supervisory agency by law. 

2. A regulation must be practical and 
workable from the viewpoint of the sup- 
ervised banks. 


3. Before a regulation is adopted, the 
banks should have full opportunity to 
make suggestions for, and offer criti- 
cisms of, the proposed regulation. 

4. A regulation should be drafted in 
such terms that its meaning will be read- 
ily understood. 


5. A regulation should not only con- 
tain the essential controlling or restrict- 
ing provisions, but should also contain 
material for the guidance and informa- 
tion of the banks regulated. 


6. A statute providing for regulations 
by a supervisory agency should definitely 
establish the policy by which the super- 
visory agency is to be guided. 

7. A statute providing for such regu- 
lations should not be inflexible but should 
allow reasonable latitude for the exer- 
cise of discretion by a supervisory 
agency within the policy contained in the 
statute. 


B. MAGRUDER WINGFIELD, Asst. 
General Counsel, Board of Governors of 
the Federal Reserve System. In address 
before West Virginia Bankers Assn. 
Group, April, 1938. 
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“Three Removes are as Bad as a Fire” 


THAT GOES FOR MONEY TOO, POOR RICHARD 


By the time your wealth has been willed outright to your wife, then by her to your 


children, and then by them to your grandchildren, there will be an amazing shrinkage. 
Over $35,000 of a quarter-million dollar estate disappears each time it is willed outright 
—in taxes, legal fees, and necessary expenses. 

Successful men, learning the excessive cost of leaving everything to wives about their 
own age, protect them with a life income and establish their children or grandchildren 
as final heirs. At a single stroke they may conserve as much as one half their wealth, while 
saving their wives some hard money battles. 

Their weapon is the trust arrangement, because it is capable of accomplishing all 
these things: 

It makes it possible for a single tax. a single executor’s fee, a single probate cost to 
carry your wealth across two or three generations instead of one; to extend the protection 
of your estate beyond the immediate generation. 

It provides methods for reducing today’s large inheritance taxes with such long-range 
weapons as living trusts and gifts. 

It carries on your objectives until they are attained, however distant that may be. 
For, unlike a person, a trust department does not die. 

It saves you from burdening those you love with a load they are not meant or trained 
to carry. 

It puts your estate to work as carefully as human organization and foresight can do, 
avoiding speculation but seeking income and safety 

It can be made very flexible, fully capable of temporary adjustments to meet personal, 
family or national crises. 

In complete confidence and without obligation, you and your lawyer are invited 
to discuss the affairs of your estate with the trust officers of this company, which has been 
serving individuals, partnerships, and corporations in every trust capacity since 1866. 


FIDELITY-PHILADELPHIA TRUST COMPANY 


135 South Broad Street 2 325 Chestnut Street * 6324 Woodland Avenue 
MEMBER FEDERAL RESERVE SYSTEM ® MEMBER FEDERAL DEPOSIT INSURANCE CORP. 





Use of a Common Trust Fund 


Public and Institutional Considerations In Establishment by Small 
Trust Departments 


B. MAGRUDER WINGFIELD 
Asst. General Counsel, Board of Governors of Federal Reserve System 


P to this time, there are very few 

Common Trust Funds in operation 
in this country and the operation of such 
Funds is still definitely in an experi- 
mental stage. 


The provisions of Regulation F [as 
amended effective Dec. 31, 1937] have 
been discussed on other occasions and 
such discussion is available to anyone in- 
terested. I refer particularly to a talk 
by Mr. Walter Wyatt, General Counsel 
of the Reserve Board, entitled “Explana- 
tion of the Common Trust Fund Regula- 
tion’”’,* before the Trust Division of the 
American Bankers Association, and to 
an article by Mr. George C. Barclay on 
the “Administrative Aspects of Federal 
Reserve Regulation F”, published in the 
January 1938 issue of the magazine 
Trust Companies. 

It may be clear that in some very 
large trust departments the operation of 
a Common Trust Fund would result in 
benefit to the public and the banks 
through reduction of costs of administra- 
tion of small trusts and an increase in 
efficiency in handling such trusts. It 
would seem equally clear that in small 
trust departments the operation of a 
Common Trust Fund would not result in 
a reduction of the cost of administration 
of small trusts or result.in greater effi- 
ciency. 


HE real question for determination 
by any bank considering the use of a 
Common Trust Fund is whether all of the 
facts and circumstances in its particular 
case, including, of course, the public 


*Reported in Trust Companies Magazine, Feb- 
ruary 1938 issue. 

From address at 1938 annual convention of 
American Institute of Banking, Louisville, Ken- 
tucky. 


benefit and volume of its trusts which 
might participate in a Common Trust 
Fund, would, as a practical matter, jus- 
tify the bank in departing from meth- 
ods which have heretofore been followed 
in administering trusts, 

The principal reasons which may be 
advanced for the desirability of banks’ 
operating Common Trust... Funds are 
based on the public interest and on the. 
desirability of providing adequate trust 
services to persons of small means at 
reasonable costs. 


THINK anyone will concede that, 

wherever it is practicable, the sound- 
est method of administering trusts is to 
administer each trust separately and 
apart from other trusts. However, in 
view of the administrative expense in- 
volved, it may not be practical to admin- 
ister trusts on this basis and afford ade- 
quate trust facilities to persons of small 
means. A person of large means does 
not have any difficulty in finding a fidu- 
ciary institution which is able and will- 
ing to administer large trust accounts, 
because such accounts can be handled on 
a profitable basis. 

On the other hand, a small trust ac- 
count may require substantially as much 
attention and expense in administration, 
and the compensation derived from a 
small trust may not reimburse the trus- 
tee for the expense involved. Therefore, 
in many instances a bank may be unwill- 
ing to accept a small trust and the trus- 
tor be unable to obtain the services of a 
bank as fiduciary. 

It is further contemplated that the ad- 
ministration of such a Fund will make 
available to smaller trusts a diversifica- 
tion in the investments of these trusts 
which is not possible where the funds of 
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each small trust are invested separately 
and that these smaller trusts will, there- 
fore, have a safer investment through 
participation in a Common Trust Fund. 

It is also expected that the operation 
of a Common Trust Fund will provide a 
more liquid investment for funds of var- 
ious trusts and will make such funds 
more readily available when withdrawal 
is necessary than is the case where the 
funds of various trusts are invested sep- 
arately. 


Eligibility Not Proscribed by Size 


When the Reserve Board was prepar- 
ing its regulation on Common Trust 
Funds, it was suggested that the regula- 
tion should prohibit a bank from oper- 
ating a Common Trust Fund unless it 
has a capital and surplus of a certain 
prescribed amount. The suggestion did 
not include a statement as to the amount 
of capital and surplus which should be 
required, but the thought behind the sug- 
gestion was that smaller banks should 
not be permitted to operate Common 
Trust Funds. It was apparently felt that 
small institutions would not have ade- 
quate facilities and personnel to handle 
Common Trust Funds. 


Logically, the arguments in favor of 
the establishment .of Common Trust 
Funds apply in the case of smaller banks 
as well as in the case of large banks. 
Also, in permitting national banks to 
exercise trust powers, Congress has not 
denied this right to small banks. There- 
fore, the Reserve Board did not feel that 
it was its function as a supervisory 
agency to deny to banks, simply because 
they are small institutions, the right to 
administer Common Trust Funds as a 
part of their fiduciary activities. This 
conclusion is based on the general prin- 
ciple that, in the absence of a policy es- 
tablished by Congress, it is not the prop- 
er function of any Federal bank super- 
visory agency to discriminate against 
any class of sound banks on account of 
size or for other reasons. 

I think it may properly be said that 
both Congress and the Reserve Board 
have relied on the exercise of sound com- 
mon sense by the management of each 
individual bank exercising trust powers 
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in determining whether, in the circum- 
stances of its particular case, it is war- 
ranted in establishing and administering 
a Common Trust Fund. 


Prerequisites to Establishment 


The first thing which must be deter- 
mined by any bank considering the es- 
tablishment of a Common Trust Fund is 
whether the laws of its particular State 
authorize or permit it to invest funds of 
trusts in a Common Trust Fund. I wish 
to call attention to the fact that the 
Board’s regulation does not require statu- 
tory permission for investment in a Com- 
mon Trust Fund. Such an investment 
may in some States be lawfully permit- 
ted as a result of court decisions, and, 
in most if not all States, such an invest- 
ment is lawfully permitted when author- 
ized by the terms of the instrument 
creating the trust. 


There is expense involved in the es- 
tablishment and operation of a Common 
Trust Fund. For example, a compre- 
hensive plan covering the operation of 
the Common Fund and the rights of par- 
ticipants must be developed; provision 
must be made for the periodic valuation 
of the assets of the Fund after it is es- 
tablished; for auditing the Fund and 
making copies of the audit available to 
participants, and for the segregation and 
liquidation of assets of the Fund which 
become ineligible for investment of trust 
funds. 


Therefore, any bank considering the 
establishment of such a Fund should re- 
view the type of trusts it administers, 
the size of its trust department, and the 
probable increase in such size, and deter- 
mine whether, in its particular case, the 
establishment of a Common Trust Fund 
would reduce or increase its administra- 
tive expenses. 


Reliance on Precedent 


In view of the commingled investment 
of funds of different trusts, the adminis- 
tration of a Common Trust Fund will de- 
velop problems which are somewhat dif- 
ferent from those involved in the separ- 
ate investment of funds of individual 
trusts. Practical experience in the oper- 
ation of Common Trust Funds which 
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might be drawn upon to determine the 
problems which may develop in their 
operation is very limited. However, be- 
fore any bank establishes a Common 
Trust Fund, its trust officer and other 
trust department personnel should devel- 
op all available information as to the 
problems which may arise and the solu- 
tions which have been developed by the 
experience of others in administering 
Common Trust Funds. 

Since the promulgation of the regula- 
tion, it has not come to our attention, 
with possibly one exception, that any 
Common Trust Funds have been estab- 
lished under the provisions of the regu- 
lation. However, some of the institu- 
tions which were previously operating 
Common Trust Funds are taking steps 
to make such changes in these Funds as 
are necessary to conform to the regula- 
tion. As these existing Funds are re- 
vamped and as any of the larger institu- 
tions decide to establish Common Trust 
Funds, valuable experience will be de- 
veloped as to the practical problems in- 
volved and their solution. Also, a some- 


what standardized Plan covering the 
operation of Common Trust Funds should 


gradually be developed. 

It would seem that the smaller banks 
will be able to establish Common Trust 
Funds with less expense and on a sound- 
er basis if they defer such establishment 
until more practical experience in the 
matter has been developed by some of 
the larger institutions. 


High Investment Standards 


In order to enable participating trusts 
to withdraw readily from a Common 
Trust Fund when necessary, it has been 
considered advisable to require each 
Common Trust Fund to have a consider- 
able degree of liquidity in its invest- 
ments. This means that a considerable 
portion of the assets of any Common 
Trust Fund will be composed of bonds 
and other marketable securities. 

Consequently, any bank establishing a 
Common Trust Fund must have’ person- 
nel capable of properly analyzing securi- 
ties and of determining sound security 
investments. This is of the utmost im- 
portance, since the success or failure of 


715 


1938—Fiftieth Anniversary Year 


Rochester’s oldest trust company, 
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district, offers complete banking, 
trust and safe deposit service. 
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any Common Trust Fund will depend to 
a large degree on the investment ability 
of the management of the bank. 

In the case of many smaller trust de- 
partments, the investment of trust funds 
to a substantial extent in marketable 
bonds and other securities may be a dis- 
tinct departure from their usual proce- 
dure of investing such funds in mort- 
gages on real estate. It may be, there- 
fore, that some of the smaller trust de- 
partments which are now adequately 
equipped for determining sound mort- 
gage investments would not have person- 
nel with the training and experience 
necessary for determining sound bond 
and other security investments for a 
Common Trust Fund. 

An important matter which must be 
borne in mind by any institution in 
reaching a conclusion on whether its 
facilities and the training and experience 
of its personnel are adequate to justify 
it in establishing a Common Trust Fund 
is that a violation of the Board’s regula- 
tion may result in the forfeiture of the 
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tax exemption provided in the Federal 
Revenue Act. Such a forfeiture would 
be very unfortunate because the addi- 
tional tax would either fall upon the 
beneficiaries of the participating trusts 
or possibly result in a surcharge on the 
bank administering the Fund. 


Leeway for Odd Balances 


When consideration was being given 
to the amendment permitting the exten- 
sive operation of Common Trust Funds, 
it occurred to the Board that the needs 
of some of the smaller banks might be 
met by retaining the provision for the 
collective investment of odd balances of 
various trusts without subjecting invest- 
ments of this kind to detailed regulatory 
provisions. Accordingly, the regulation, 
as amended, contains a provision permit- 
ting the collective investment of odd bal- 
ances of various trusts which are too 
small to be invested separately to advan- 
tage, but the funds of any one trust par- 
ticipating in such a collective investment 
may not exceed $1,200. 


This limitation was fixed at $1,200 be- 
cause it was felt that this would enable 
a bank to invest odd amounts of each 
trust in such a Fund until there was 
sufficient accumulation of funds of a par- 
ticular trust to enable the bank to with- 
draw them from the Common Fund and 
invest them separately in a $1,000 bond, 
and pay, in addition to the face amount 
thereof, any necessary premium, accrued 
interest, and other incidental costs. 


Of coure, the collective investment of 
even these odd amounts must be permit- 
ted by the State law, and the bank must 
maintain such records as will clearly 
show the interest of the various parti- 
cipating trusts. However, these invest- 
ments are not subjected to detailed re- 
quirements by the Board’s regulation; 
and it is hoped that they can be operated 
on a simpler and less expensive basis 
than the Common Trust Funds to be used 
for investment of larger balances. 


It may be that the needs of smaller 
trust departments for collective invest- 
ments in some cases may be satisfied by 
this permission to invest collectively odd 
balances of various trusts and that there 
will be no need for them to set up a Com- 
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mon Trust Fund in which larger bal- 
ances may be invested and which is sub- 
ject to more regulatory requirements. 


Committees For Chicago Trust 
Conference 


Plans are actively under way for the 
Ninth Mid-Continent Trust Conference, 
which will be held at the Stevens Hotel, 
Chicago, Illinois on Thursday and Fri- 
day, September 29 and 30, under the 
auspices of the Trust Division of the 
American Bankers Association, it is an- 
nounced by Robertson C. Griswold, 
president of the A. B. A. Trust Division, 
and vice president of the Maryland 
Trust Company, Baltimore, Md. This 
will be the first trust conference to be 
held in the Mid-Continent area since 
the 1932 meeting in Milwaukee. 


The Corporate Fiduciaries Associa- 
tion of Chicago will act as host to the 
conference this fall. Ronald M. Kim- 
ball, secretary, Continental [Illinois 
National Bank and Trust Company, who 
is president of the association, has ap- 
pointed the following committee chair- 
men for the Conference: 

Advisory Committee: Charles G. 
Dawes, chairman of the board, City 
National Bank & Trust Co. of Chicago; 
Committee of Corporate Fiduciaries 
Association of Chicago: Ronald M. Kim- 
ball; and Committee on Arrangements: 
C. Edgar Johnson, asst. cashier, The 
First National Bank of Chicago. 


Each committee is already actively 
at work. On June 9, Merle E. Selec- 
man, secretary of the Trust Division of 
the A. B. A., met with the chairman of 
the Chicago committee to discuss pre- 
liminary plans for the conference. 


Tidman Chairman of Tennessee 
Fiduciary Section 


J. H. Tidman, trust officer, Commerce 
Union Bank, Nashville, Tenn., has been ap- 
pointed chairman of the Fiduciary Section 
of the Tennessee Bankers Association. 

Mr. Tidman is a rising young trust ex- 
ecutive who is becoming increasingly prom- 
inent in both state and national circles. 
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Salient Features at A.I.B. 
Convention 


MALLER banks should defer the 

establishment of common trust funds 
until the larger institutions have com- 
menced operations and gained expe- 
rience from which the former may bene- 
fit, cautioned B. Magruder Wingfield in 
his address before the American Institute 
of Banking Convention in Louisville 
this month. Mr. Wingfield, who, as as- 
sistant general counsel to the Board of 
Governors of the Federal Reserve Sys- 
tem, had been very active in the form- 
ulation of common trust fund regula- 
tions, declared that a bank should re- 
view the type of trusts administered, 
the size and possible increase of its 
trust department, and determine whe- 
ther the establishment of a fund will 
increase or reduce its administrative 
expenses. The major portion of Mr. 
Wingfield’s address is reported in this 
issue. 


Urging an organization of investment 
men similar to the Robert Morris As- 
sociates in the credit field, G. H. Rigler 
predicted that “some association of in- 
vestment research men will materialize 
as a natural process of evolution.” Mr. 
Rigler, who is assistant cashier of Har- 
ris Trust & Savings Bank, Chicago, II1., 
expressed the thought that the A. I. B. 
should take an active part in sponsoring 
the formation of such a group. 


Cost finding “is neither the highly 
theoretical nor tremendously compli- 
cated matter that is sometimes as- 
sumed,” according to D. W. Potter, vice 
president, First National Bank, Louis- 
ville. “Years of patient work by able 
men”, he said, “have established meth- 
ods which any reasonably intelligent 
person with a flare for figures can fol- 
low, arrive at correct per item costs, 
cost of handling savings, trust and oth- 
er accounts.” The use of cost informa- 
tion in measuring departmental effi- 
ciency and profit and loss has been a 
valuable aid to good management, Mr. 
Potter asserted. 


As a necessary sequitur to cost analy- 
sis, if a bank is to obtain and retain 
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We shall welcome any oppor- 
tunity to assist you, in Delaware, 
in serving your trust customers. 


WILMINGTON, DELAWARE 


profitable business, it must place every 
service on a paying basis, declared 
John 8S. Bycroft, vice president and 
cashier, McDowell National Bank, 
Sharon, Pa. To do this, he suggested 
the services of cost accountants and “a 
mark-up the same as any merchant. If 
it costs you 3c to handle an item why 
not analyze your account on a 3%- or 
4-cent basis? If this be treason—make 
the most of it!” 

“Losses cannot be avoided nor gain 
realized if banking policies are based 
wholly upon the study of past events,” 
stated R. L. Johnson, economist of the 
investment research division, Northern 
Trust Company, Chicago. Economic 
research cannot, therefore, he said, 
“limit itself merely to the interpreta- 
tion and explanation of facts already 
known.” 

Despite adverse economic conditions 
in many fields, we are ready to resume 
recovery, according to Dr. Neil Car- 
others, dean of the College of Business 
Administration of Lehigh University. 
Dr. Carothers estimated that “we should 
have a definite recovery movement by the 
end of the year, and in the next year we 
should slowly regain the ground we have 
lost.” 

Milton F. Barlow, cashier, National 
Citizens Bank, Mankato, Minn., was 
elevated to the presidency of the Insti- 
tute, which now has 62,584 members 
enrolled in over 235 chapters and 87 
group study classes. He is succeeded 
as vice president by Harry R. Smith, as- 
sistant vice president, Bank of America 
N. T. & S. A., San Francisco. 
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UT of the 2025 adult whites who die 
daily, 135 will leave estates of over 
$10,000, exclusive of Life Insurance. In 
other words, they are trust prospects. 
20 of the 135 die without a will. 38 of 
them leave wills drawn within a year of 
death, 38 leave wills drawn five years or 
more ago. 


Corporate Fiduciaries are named in 27 
of the 135 estates. (I am being gener- 
ous in estimating this on a 20% basis.) 


Functions of Trust Advertiser 


The overall function of the Trust Ad- 
vertiser is to change this situation so 
that families which otherwise would not 
receive the maximum estate protection 
will receive it, so that corporate fidu- 


ciaries will serve in those cases where 
it is desirable that they should serve. 


The specific function of the Trust Ad- 
vertiser is making and keeping cust- 
omers. And making and keeping cust- 
omers, in view of today’s conditions, is 
of vital importance. 


The first thing an advertiser will con- 
sider will be the extent of his market. 
The records of our probate courts and 
other available sources contain readily 
accessible information which, if prop- 
erly studied, will enable us to approx- 
imate how much trust business exists in 
a given community, how much of it 
corporate fiduciaries are securing, how 
much your institution is getting, and 
in addition, will disclose valuable and 
interesting facts about Will making 
habits. 


Locating the Prospect 
With the market determined, the next 
function of the trust advertiser will be 


From an address before the A. I. B. Conference, 
June 1938. 


to segregate those men and women who 
are logical prospects for trust service. 
This is called the Trust Mailing or Trust 
Prospect List. In compiling such a list, 
it is well to prepare a form for each 
name somewhat like that shown on 
Chart 1, so that when an inquiry is re- 
ceived, all possible information will be 
available to the officer making the con- 
tact. Naturally, the more we know about 
an individual and his needs, the better 
chance we have of selling him. 

Trust Advertisers have many ways of 
unearthing logical prospects. In the 
main, however, the sources shown on 
Chart 2 will develop the names which 
will form your Trust Prospect List. But 
keep in mind that a trust prospect list 
is not static. If you wish to avoid waste, 
both of dollars and opportunity, it is 
vital that your prospect list should be 
kept up to date. 

New prospects will be added from time 
to time. While there will be occasions 
to delete names from the list because of 
death, removal from the city or other 
reasons, do not remove them except for 
good reason. Trust business develops 
slowly and often depends on the cumu- 
lative effect of continuity of advertising. 
To illustrate: one trust company re- 
cently received a $600,000 agency from a 
woman who had been on their mailing 
list for fourteen years. Previous to her 
inquiry, arising from their most recent 
campaign, she had never evidenced the 
slightest interest nor had she been ap- 
proached personally. Another trust of- 
ficer told me of recently receiving a cus- 
todianship account amounting to $400,- 
000, together with the will of a man and 
his wife covering estates totaling $1,400,- 
000. In response to the last mailing of 
the first campaign this prospect wrote, 
“I am not interested.” Had the trust 
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officer removed this name then, this busi- 
ness would not have been on the Bank’s 
books today. 


The Selection of Media 


What means can we best use to turn 
the maximum number of prospects into 
customers? This brings us to the selec- 
tion of media. 

Listed below are the fourteen best 
known media for reaching the public as 
listed in ‘Modern Advertising.’ I was 
surprised to note that all but two of 
these had in one form or another been 
used by trust advertisers. The excep- 
tions, as you can probably guess, are 
Premiums and Stunts. 

. Dealer Helps. 
2. Direct Mail and Direct by Hand. 
. Exhibition of Goods. 
. Miscellaneous Publications. 
. Motion Pictures. 
. Outdoor Advertising. 
. Periodicals. (Newspapers, Maga- 
etc.) 
. Press Agentry. 
9. Premiums. 

10. Radio. 

11. Specialties. 
etc.) 


(Blotters, Calendars, 


12. Stunts. 

13. Telephone and Telegraph. 

14. Window and Lobby Display. 

Without discussing all of the items let 
me illustrate a few. ‘Dealer Helps’ could 
include the tax services, trust forms, and 
newspaper advertising that have been 
furnished to and for attorneys and life 
underwriters. Under ‘Exhibition of 
Goods’ would come ‘Estate Organization 
Reports’ such as the one so effectively 
used by the Camden Trust Company of 
Camden, New Jersey. Such reports, in 
which the prospective client is given a 
preview of his own estate plan, are im- 
portant. They lift the selling from the 
intangible to the tangible. We must 
make trust service tangible if we ex- 
pect to sell it widely. Few people will 
buy a pig in a poke. ‘Motion Pictures’ 
are just entering the trust field but I pre- 
dict that sooner or later they will prove’ 
a highly effective medium, both in the 
group education of prospects and in the 
education of the bank staff. 

Time and innumerable tests have 
proved that by far the most important 
and effective advertising medium for in- 
fluencing prospects in the trust field is 
direct mail. This is true because the 
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CHART 2 


SOURCES OF TRUST PROSPECTS 


TRUST 

SAVINGS 

COMMERCIAL 
ND 


SAFETY DEP. 


OFFICERS OF 
COMPANIES MAIN- 
TAINING ACCOUNTS 
AT BANK 


PURCHASED LISTS 


market is both selective and determin- 
able. Through it you can concentrate 
your. fire on logical sources of business 
instead of shooting at a hundred or a 
thousand in the hope of hitting one. It 
enables you to ask a lot of people all at 
once for their business, and to keep on 
asking for it until you get it, which is 
the basis of all successful advertising. 
This does not mean, however, that the 
intelligent trust advertiser will confine 
himself to this one method. Knute 
Rockne’s ‘four horsemen’ were probably 
as brilliant a backfield as has ever been 
gathered together, but the chances are 
that they would have lost more ground 
than they gained had it not been for the 
coordinated cooperation of the ‘Seven 
Mules’ who made it possible for the 
stellar backs to shine. 

The preparation or selection of adver- 
tising copy is one of the trust adver- 
tiser’s most important functions. This 
is a big subject in itself, and time will 
not permit me to go into it further than 
to make one suggestion. Talk in lan- 
guage that your prospects will under- 
stand. There is a tendency in much 
trust advertising to talk over the heads 
of us ordinary mortals. No one ever 
made a mistake in under-estimating th 
intelligence of the public. ; 

This calls to mind Bob Burns’ story 
of the editorial written by a Kansas 
editor in replying to criticisms on the 
quality of his English. “I write like I 
do for three reasons,” wrote the editor. 


BANK EMPLOYEE 


NEWS ARTICLES 
DEATHS 


PROMOTION 


OTHER ACTIVITIES 
INDICATING WEALTH 


DIRECTORIES 


PUBLIC RECORDS 
ele 


ASSESS. LIST | INC. TAX CITY, CLASSIFIED 


PROBATE REC. DUN & BRAD. 


SPEC. DIRECT., 
CLUBS & er. 
ORGANIZATIONS 
CENTERS OF INFLUENCE 


NEW RESIDENTS ATTORNEY 


CLERGY | UNDERTAKERS 


“First, because I don’t know no better. 
Second, because if I wrote differently, 
most of our subscribers couldn’t under- 
stand me. Third, because if my English 
was perfect, some big city paper would 
hire me and you folks would lose the 
best damned editor in the State of 
Kansas.” 


PUBLIC OFFICIALS 


Making Friends and Influencing People 


To the previously discussed functions 
of the trust advertiser (determination of 
the market, compilation of the mailing 
list, selection of media and selection of 
copy) should be added another equally 
important. It is the function of coord- 
ination. 

Trust new business is almost always 
influenced by a combination of factors. 
Chart 3 illustrates some of these fac- 
tors. Into the making of customers goes 
not only the advertising, but the sales 
efforts of new business men and trust 
officers, the relations of other depart- 
ments of the bank with the prospect, the 
standing of the institution, the influence 
of employees and directors, and the 
recommendations of present customers. 
One careless act, one bad bit of public 
relations, may knock into a cocked hat 
the most carefully worked out advertis- 
ing effort as it affects one or a group of 
prospects. The trust advertiser, there- 
fore, should be well-versed in the gentle 
art of making friends and influencing 
people. To get the best results, he must 
have the cooperation of the whole bank 
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CHART 3 
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staff. He must also be able to help 
attract the active cooperation of the legal 
and life underwriting professions as well 
as other centers of influence. 


Two functions where the trust adver- 
tiser’s skill in influencing people will 
meet the acid test will be (a) In secur- 
ing the proper budget. (b) In getting 
his copy approved by the trust officials. 


The Budget 


The preparation and securing of the 
budget is a vital function. The trust 
advertiser should set up his budget to be 
ample to do the job that the situation 
requires. In it he should use all of his 
ingenuity and resourcefulness to have it 
approved. After all a workman must 
have tools to accomplish his task. But, 
I regret to say, too often the proposed 
budget is whittled down by the watch- 
dog of the treasury. The trust adver- 
tiser must then be prepared to do the 
best possible job with the tools which 
he has. An advertiser is likely to grow 
great, not by spending more money, but 
rather by spending successfully what- 
ever money may be available. 


I am reminded by Ralph M. Eastman, 
Vice President of the State Street Trust 
Company of Boston, one of the country’s 
most able Trust Advertisers, that the 
trust advertising budget should contem- 
plate at least a five-year plan—better 
yet, a permanent plan. 

Many trust institutions are adopting 
such a plan, and the results in increased 
business are startling. For example, I 
cite the Commerce Union Bank of Nash- 
ville. Their plan, which is fully des- 
cribed in the April issue of Trust Com- 
panies Magazine, takes into considera- 
tion the factors shown on Chart 4. Their 
advertising attempts to bring to the mak- 
ing of customers the influence of the 
main channels; attorneys, life under- 
writers, bank personnel, and the direct 
education of the prospect himself. It is 
a continuing plan that is now in its 
fourth year. 

This bank had a trust department for 
17 years prior to the inauguration of its 
present development plan. In _ those 
years, little or no advertising was used. 
In the 3% years they have advertised 
persistently, their department has se- 
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CHART 4 
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cured more new business than it secured 
in the total 17 years of the laissez faire 
period. So far in 1938, new business is 
far in access of 1937, proving the cumu- 
lative effect of a sound new business 
program. 


The Penalty of Not Advertising 


I am convinced that the greatest loss 
in trust advertising comes from not ad- 
vertising persistently. As Kenneth 
Goode puts it, “The penalty for quitting 
effective advertising comes quicker than 
most people think. And harder and lasts 
longer. You not only fail to complete the 
journey. You face the worse waste of 
drifting all the way back again.” We 
had an excellent example of this when, 
during the great mental moratorium of 
1931-34, the majority of our trust de- 
partments ceased their advertising effort. 
To cite an example: a prominent trust 
officer recently remarked “Several years 
ago in the belief that our prospects were 
sufficiently informed, we ceased adver- 
tising for a three year period. This was 
the most costly error we ever made. I 
am convinced that had we continued dur- 
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ing that period we would today be oper- 
ating with twice our present volume of 
business.” 

One of the real problems that con- 
fronts the Trust Advertiser is that of 
getting the copy approved by the oper- 
ating trust man, or, as they say, “Getting 
the Green Light.” Since trust service is 
of a technical nature, the copy should be 
carefully reviewed by the trained minds 
of the department to make certain that 
statements made are accurate, do not 
violate ethics, do not make promises that 
cannot be fulfilled. Out of their exper- 
ience should come suggestions and ideas 
that should be incorporated in the ad- 
vertising. I believe that most of the 
sound fundamental ideas now used in 
trust copy have sprung from the exper- 
ienced and active minds of trust men. 
The trust advertiser should be the trans- 
lator of these ideas. He should seek 
for them not only from trust men but 
from the entire bank staff, for a sound 
fundamental idea is more valuable than 
much fine gold. 

But generally speaking, for there are 
exceptions, the trust officer should not 
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attempt to write copy. The very quali- 
ties that contribute to his success in his 
field serve to disqualify him in the field 
of the “engineer of human emotions.” 
For one thing, he is far too busy. More- 
over, while technically he is not a banker, 
his points of view and mental character- 
istics are those of the banker, and as 
Clarence Lyman points out in Burroughs 
Clearing House, “The banker mind is 
different from the ordinary or the gen- 
eral business mind.” 

In the interests of efficiency, harmony 
and effectiveness, is it not better that we 
recognize this fact and each stick to his 
own last, with each contributing to the 
task that part for which he is best equip- 
ped and specially trained? 


I quote here from an authority on ad- 
vertising: “Few progressive concerns 
can survive advertising written by their 
own business executives. The only safe 
way to get copy, then, is to hire some 
man who knows how to write as well as 
any other technician in your employ 
knows his trade. These expert copy- 


writers have learned to forget their tools. : 


They sit in the reader’s mind and watch 
their own words come over. Let an un- 
trained executive beware of interfering 
with their ritual. Only, like an old 
catcher calling on his pitcher for precise 
corner cutting curves, let him direct their 
effort. With benefit to all concerned, the 
best heads in business can think adver- 
tising copy. But only a trained hand 
can profitably put the summation of those 
thoughts into words worth the printing.” 

The concluding chart indicates some 
of the factors that work in the trust 
advertiser’s favor. A brief perusal of 
them indicates that his is a field preg- 
nant with possibility, and replete with 
absorbing interest. 


Factors in Advertiser’s Favor 


One good estate can pay for several 
years advertising. 

The trust field is only 20% developed. 

The public is still uninformed. 

Trust business is depression proof. 

Trust business is not seasonal. 

Today’s need for trust service is great. 

Trust earnings are increasingly profit- 
able. 


Results are partially traceable. - 

There are tested methods to follow. 

There are new fields to cultivate. 

You address a parade—not a mass 
meeting. 

Opportunity lies ahead—not behind. 


Up State New York Trust Men 
Organize 


A group of aggressive, forward looking 
trust men in Syracuse, N. Y., headed by 
A. I. Johnson, assistant trust officer of the 
First Trust and Deposit Company, felt that 
there was much they could learn from their 
fellow New York up state trust men and 
that in turn these men could in all 
probability pick up information from the 
Syracuse fellows. Acting on this theory an 
invitation was issued the up-state banks to 
join the Syracuse crowd in Syracuse for a 
get-to-gether and trust discussion. 


Thirty trust officials, representing 16 
banks, responded. The meeting was held, 
following a luncheon, informal, and the dis- 
cussion group idea was patterned after 
those found so satisfactory at the last Fi- 
nancial Advertisers Association Convention. 


Expectations are that this meeting will 
be the start of a program which can be 
very helpful to all participating, and even- 
tually will develop into a real force in the 
promotion of corporate fiduciary business in 
that part of New York State. 


Mr. Johnson stated: “In starting this 
group it is not our thought to start another 
organization as such, but we feel that the 
trust men of this area up state can very 
definitely benefit from periodically getting 
together and talking over questions that 
are of common interest and concern.” 

George O. Everett, assistant vice presi- 
dent, Citizens Bank and Trust Company of 
Utica, N. Y., addressed the group and later 
led a discussion on public relations. The 
principal points of his address were: (1) 
Keeping and developing contacts with pres- 
ent clients, (2) Cultivating attorneys, (3) 
Life underwriters contacts and problems, 
(4) The “Wife Problem”, (5) Use and 
choice of advertising medium. 


Mr. Johnson addressed the group on the 
administration of small accounts. Topics 
covered were: (1) Accepting of small es- 
tates or trusts, (2) Objections to small ac- 
counts, (3) Dealing with and reducing loss- 
es from handling the small accounts, and 
(4) Small accounts will always be with us. 
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Directors Responsible for Trust Com- 
mittees 


NDER the law, bank directors are 

primarily responsible for the action 
of the trust department committee, the 
Federal Reserve Board warns. In fact, 
it pointed out that Regulation F (sec- 
tion 6(b) says just this. Hence, the 
directors shall take such action as is 
necessary to inform themselves con- 
cerning the manner in which trust de- 
partment committees are performing 
their duties and the policies which are 
being pursued by the committees. 

However, the Reserve Board would 
not make the task onerous, although 
saying that the rule means that the “di- 
rectors read all minutes of all commit- 
tees and formally approve each and 
every action taken by the committees.” 
No rules of procedure in accomplishing 
this will be laid down but the expecta- 
tion is definite—so definite in fact as to 
constitute a warning—that while there 
can be flexibility in programs, directors 
may not shirk responsibility. 

As for the minutes which must be 
kept, these must be complete, “showing 
the disposition of all matters considered 
by and passed upon by it,” and “after 
providing for periodic reviews of assets 
of each fiduciary account by the com- 
mittee, a report of all such reviews, to- 
gether with the action taken as a result 
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thereof, shall be noted in the minutes 
of the committee.” A part of the state- 
ment includes the very phrasing of 
Regulation F, about which the Board 
adds: 


“It is not necessary to record ver- 
batim everything which is said and to 
incorporate copies of all memoranda 
and other documents considered, but 
there is a vast range between minutes 
containing unwarranted detail and 
those which are so sketchy as to be vir- 
tually worthless, and the question as to 
where the line should be drawn between 
these two extremes is one which also 
must be left to the sound judgment of 
each bank.” The Board added: “It 
should be borne in mind that the min- 
utes serve purposes other than to make 
information currently available to the 
directors.” 

On a related matter, the Board told a 
questioner that when Regulation F calls 
for approval by a bank’s board of direc- 
tors before a trust is accepted it means 
“approve the acceptance of trusts by 
the bank prior to their acceptance rath- 
er than subsequent thereto.” 


Trust Funds and Investment Com- 
panies 
HE Securities and Exchange Com- 
mission, steadily pursuing its un- 
winding of the practices of investment 
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companies, sent a report to Congress 
practically at adjournment time, sketch- 
ing the place of trust funds, and other 
types of savings funds in the growth of 
investment companies. This_ report, 
significantly, while far from complete, 
is really a forerunner of three more on 
the subject. 

While it is not to be expected that all 
of these will over-emphasize the place 
of trust funds, they will play a prom- 
inent part in the telling. Commission- 
er Robert E. Healy and David Schenker, 
general counsel of the SEC, talking 
about the matter, said they expected 
that the next Congress would find 
recommendations for legislation on the 
subject and that the SEC, “if desired,” 
would be willing to aid in drafting such 
legislation. 

In the first of this series of reports, 
the SEC finds that trust funds admin- 
istered by individuals and banking in- 
stitutions played a prominent part in 
the growth of investment companies, 
because trust officers, as managers of 
the funds “constituted a class of per- 
sons accustomed to the handling of a 
portfolio of securities.” It is further 
argued that in some instances the man- 
agement of trust funds suggested to 
investment companies a pattern which 
they adapted. 

It appears from some of the histories 
highlighted in this little publicized re- 
port, that the trust business of banks 
stimulated the building up of general 
investment companies. For example, 
the “Alexander Fund,” and the “Bos- 
ton Personal Property Trust,” and the 
“Massachusetts Hospital Life Insurance 
Company,” all originally had close con- 
nections with trust officers. The Alex- 
ander Fund, for example, was launched 
by Mr. Alexander who was an appraiser 
of securities in a Philadelphia bank and 
manager of a number of individual trust 
estates. Friends came to Mr. Alex- 
ander, asking that he make suitable in- 


vestments for them. He operated a 


form of common or commingled trust. 


Chandler Bill 


HE passage of the Chandler bill was 
achieved, but not without a strug- 


gle. The fight against the measure was 
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not especially in the open. Despite the 
filing of a minority report opposing the 
bill, by Senator King, no determined ef- 
fort was made to prevent Congressional 
acceptance of the views of the majority. 
Senator King’s minority report, did, 
however, state with considerable fervor, 
that there was no immediate or crying 
need for any such proposal as was of- 
fered. He said that “although desir- 
able changes might be desirable, proof 
has been lacking that its substantive 
provisions should be revised.” 

The Chandler Bill that was passed is 
a voluminous document, being 271 pages 
in length. Senator King desired that 
the Securities and Exchange be elim- 
inated from its power. The bill would 
prevent prior acceptance of a reorgan- 
ization plan without the consent of the 
bankruptcy court. The Senate accepted 
a provision written in by the House, to 
require indenture trustees and protec- 
tive committees to comply with “applic- 
able laws.” This section was put in, 


it is said, to provide for possible later 
enactment of the Barkley bill regulating 
trust indentures and the Lea bill reg- 
ulating protective committees. 


Banker Advisers and Trust Service 
NE of the highly placed officials of 
the U. S. Treasury Department in- 
terested in banking problems and often 
called upon for his views, believes that 
bankers should make a greater effort 
to serve as financial advisers for their 
communities. He holds that bankers 
are preeminently fitted for the role, for, 
he asks, where else can the average in- 
dividual go to secure financial aid. 
One of the Federal banking officials 
of the Government, commenting on the 
broad aspects of that advice, noted that 
it led right into the bank’s trust de- 
partment. “Its ultimate implication,” 
he said, “is to handle the individual’s 
problems after he has passed on. If the 
banker advises the man on investments, 
he will be expected to advise the man’s 
wife later, on matters relative to the 
estate. The wife will most naturally 
turn to the banker who advised her 
husband.” This banking official pointed 
out other possible, but natural develop- 
ments: “This role, actively taken by 
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bankers, means all manner of trusts— 
trust funds for educating the children 
and for dependents, and for other pur- 
poses. Are there enough bankers with 
trust departments which have the skill 
to do all this?” 

There were no fundamental differ- 
ences between the two prominent offi- 
cials. They agreed in principle. How- 
ever, one was conceiving the banker’s 
role as a necessary one in modern life 
while the latter immediately focused his 
attention on the practical working out 
of such a plan. Certain it is that bank- 
ing roles in public life are changing 
and trust departments will naturally be 
expected to keep pace. 


Bank Examinations and Investment 
Regulations 


HE increasingly bitter contest now 

being waged as to which Washing- 
ton banking agency is to have the final 
word on examination and investment 
has deep significance. It includes more 
than the mere technicalities of how to 
label the “slow,” “doubtful,” and “‘loss,” 
columns and the problems of invest- 
ments. These are apparent. For trust 
officials, there is included monetary 
theories and how they will work out, 
and such fundamentals as whether the 
bank funds of depositors should be 
placed in the pool and used in promot- 
ing national recovery. In this there is 
included the future of all trust ac- 
counts and their income. 

As the situation shapes up here, the 
Comptroller’s Office, the Federal De- 
posit Insurance Corporation and the 
Supervisors of State Banks have agreed 
on certain changes (which have been 
publicized) in practices in the interests 
of standardization. On the other hand, 
the Federal Reserve Board, under its 
Chairman Marriner S. Eccles, holds out 
for much more flexibility and even lib- 
eralization. This view is taken with 
especial reference to the Comptroller’s 
investment regulation. His view is that 
when economic conditions are poor, as 
at present, bank investments should not 
be too closely restricted. On the other 
hand when national conditions improve 
then the regulations should be sharply 
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tightened. The disagreement is funda- 
mental, for the strictly bank men say 
that the rules should not be changed, 
that safe policies are the same at all 
times.. They ask how trust investment 
accounts can be shifted according to 
changes in monetary policies. 


Tax Policies—End of Tax Exempts 
in Sight 

NDERSECRETARY of the Treas- 
U ury Roswell Magill is going back 
to his first love of teaching. He prefers 
it. He has, for the last several months, 
guided the tax program. He is well 
liked here. When he leaves, John W. 
Hanes, now commissioner of the Secur- 
ities and Exchange Commission, will 
likely head up the Treasury’s tax divi- 
sion. Not that Mr. Hanes is held forth 
as a tax expert. He isn’t and doesn’t 
pretend to be. However, it is pointed 
out that he is an intensely practical in- 
vestment banker, understands business, 


has a wide acquaintanceship among 
(Continued on page 771) 





Have You Trust Assets or Liabilities? 
The Bankers’ Responsibilities Toward Their Trust Department 


MERREL P. CALLAWAY 
Vice President, Guaranty Trust Company of New York 


T OFTEN happens that bank officials, 
busy with what is to them the more 
important end of the bank’s business, 
do not give a great deal of thought and 
consideration to the bank’s trust depart- 
ment. Yet, it is with these officials that 
the success of the trust department so 
largely lies. 

In the first place, you of the Banking 
Department are responsible for there be- 
ing a trust department in your bank at 
all. The reason you have a trust de- 
partment today is that the evolution of 
your business naturally brought you into 
it, or because your competitor had one, 
or because you thought you should take 
advantage of the opportunity new laws 
afforded to acquire trust powers. 

Having taken them on, you have as- 
sumed for your bank great legal respon- 
sibilities, which, if imprudently dis- 
charged, can be very costly, and, which 
to avoid, as well as to make a profit and 
a success of your venture, requires and 
demands much of your time and thought 
to the conduct and development of your 
trust department. 


More Than A Business 


To refer to, or designate the fiduciary 
work of a trust institution as a business 
is, in part, to use a misnomer. It is a 
business, but it is more than a business. 
It still remains essentially a trust, with 
all of the duties and obligations that the 
word implies. 

Holding ourselves out as fiduciaries, 
seeking and accepting trust obligations, 
it follows that we must be ready and pre- 
pared to live up to the necessities of our 
obligation as executor or trustee, and 
moreover, to the extent to which we, our- 

From address before joint meeting of Maine 


Bankers’ Assn. and Corporate Fiduciaries Assn. 
of Maine, June 1938. 


selves, proclaim our abilities to discharge 
that obligation. 

The obligation of greatest importance 
to the public, and the one to which we 
chiefly owe our appointment as executor 
or trustee, is that of handling the assets 
and investments of estates and trusts. 


New Emphasis in Investment Studies 


The uncertainties and hazards of the 
last few years, the bankruptcy of many 
railroads, the competition of the govern- 
ment with many of the industries, the 
change in the use and in the arts affect- 
ing the products of others, advances in 
the sciences affecting entire industries, 
soundness of management and possibili- 
ties of the industry, unbalanced govern- 
mental budgets, and uncertain money 
standards, are all to be considered in ad- 
dition to the usual studies formerly made 
of earnings and balance sheets, in hand- 
ling trust investments, and have made 
the investment of trust funds a matter 
of great difficulty, and one requiring 
constant, concentrated and intelligent at- 
tention. 

To meet the necessities of this situa- 
tion, the executor or trustee must have 
within itself, or available to it, a staff of 
competent analysts and_ statisticians 
making these studies, and gathering this 
information, for the information and use 
of the men who make the final decision 
as to the investments, either as to re- 
tention or purchase. 

Unless the trust institution is willing, 
and prepared, to give such service, or to 
obtain its equivalent elsewhere, exper- 
ience shows that it should not hold itself 
out to perform trust services of the class 
requiring that equipment, and should not 
take on such business, but should restrict 
itself to such services as it can perform, 
and such business as it can handle with 
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satisfaction to itself and to its public, 
or else, stay out entirely. 


A Matter of Capacity—Not Size 


The quality of such service is not de- 
termined by the size of the trust institu- 
tion. It is a matter of will and effort. 
It is easier, of course, for the large in- 
stitution with its accumulation of busi- 
ness, and larger field of operations, to 
furnish this character of service, but it 
is not impossible for the small one to do 
so, provided it is willing to undergo the 
expense and effort, a matter to be con- 
sidered and determined when entering or 
remaining in the trust field, or in accept- 
ing the business. 

The Federal Reserve System, in its 
regulations governing trust departments 
of National banks, requires that an ex- 
ecutive officer qualified to administer 
trusts be placed in charge of the depart- 
ment. It may not mean that in every in- 
stance there must be a full time service, 
but it would seem that in every instance, 
however small the department, that the 
first, the predominant. duty of that of- 
ficer must be to the trust department. 

If there is not sufficient business in 
the department, or to be obtained from 
the community, to warrant the full time 
of a qualified man, then it is very doubt- 
ful if the bank should undertake trust 
work. It is doubtful if it can ever make 
a profit under those conditions sufficient 
to justify the risk. 


The Duty to Receive Adequate Wages 


Increasing responsibilities to the pub- 
lic have brought a responsibility to our- 
selves that must be kept in mind, and 
that is to see that sufficient compensation 
is received for trust services to enable 
the institution to render, and to con- 
tinue to render, the character of service 
now so necessary, and at the same time 
afford some reasonable profit for the cap- 
ital, the time, the expense, and the heavy 
legal responsibilities involved. 


In some banks, the trust department 
is to a very considerable extent a free 
service department—a place where se- 
curities may be kept without charge, free 
service of many kinds rendered, charges 
sometimes varied to please the customer 
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even in difficult estates and trusts, and 
compensation for services extending into 
the future over a period of years fixed 
as some matter of policy seems at the 
time to require, without serious consid- 
eration of the continuing cost and obli- 
gations involved. 


This is not often done by the trust 
department officials. They wish to make 
a profit, and to make a good showing for 
the department. It is usually done by 
officials outside of the trust department, 
sometimes even by the higher executives. 
But by whomever done, and for what- 
ever reason, it is a mistake, and no trust 
department will ever be much of a 
success where it is done. The trust de- 
partment official who voluntarily does it 
has the wrong. conception of his position 
and calling. 


Trust services—all of them—should 
carry proper compensation. Let me quote 
from an address by Tom K. Smith, form- 
er President of American Bankers Asso- 
ciation: “I believe that the trust depart- 
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ment should receive adequate compensa- 
tion for its services, and, if the customer 
is not willing to pay this adequate com- 
pensation, the department should decline 
to perform the service, and the President 
should stand squarely behind it in the 
decision. There should be no deviation 
from this policy even if it affects a direc- 
tor or a large depositor.” To do other- 
wise, he says, leads only to ill will and 
disaster. 
' Psychology of Low Fees 

Now, here in Maine, your situation 
as to maximum statutory rates for ser- 
vices as executor and trustee, as I un- 
derstand them, is fairer and more reas- 
onable than in many of the states. That 
being so, your Fiduciaries Association 
has been able to work out a schedule of 
fees fair to all parties concerned, and I 
have always understood that these sched- 
ules are lived up to with fidelity and 
fairness. 

However, your rates, both statutory 
and association, are maximum, and there- 
fore, human nature being what it is, 
always subject to the pressure of the cus- 
tomer and his attorneys, of competition 
between banks, and sometimes the dis- 
position of courts to fix compensation 
below the statutory maximum. These 
forces always have a tendency to lower 
the level of compensation, and should be 
watched and resisted in all proper ways, 
or else you may find your enviable posi- 
tion undermined, and your banks in the 
position of many throughout the country 
performing trust services with no profit, 
and even at a loss. 

You must guard and protect your sit- 
uation, for low fees really are psycholo- 
gical. Originally the trustee, or fidu- 
ciary, received no compensation, the ser- 
vice being based solely upon affection, 
duty, or personal obligation. Due to that 
feeling, and notwithstanding the recog- 
nition that such services have taken on 
the character of a business obligation 
with heavy legal responsibilities and con- 
stantly increasing expenses, compensa- 
tion has very generally been established 
or allowed with a reluctance for any 
proper pay. 

A trust department, headed by a com- 
petent trust official, with a competent 
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staff, can, and often does, build up a 
worthwhile trust business through their 
own efforts, if the business is there to 
be had. Solicitation, proper advertising, 
good service, successful handling of the 
business secured, will bring results, but 
no trust department can reach its full 
measure, or attain its highest accomp- 
lishments, unless it has the full and 
whole-hearted support of the bank as a 
whole, and particularly the high execu- 
tive officials. 

If your trust department were itself 
a separately incorporated institution 
with a Chairman, President, Vice Presi- 
dents, Trust Officers, and other officers, 
all would work together in an effort to 
build up: good will, get business, and 
make the company a financial success. 

That same united effort is necessary 
where the trust department is a part of 
a bank, with this additional advantage, 
that the opportunities and success to be 
achieved are greater where the trust 
department is a part of a bank having 
commercial banking and other activities, 
if it receives this united support. This 
for the simple reason that a trust insti- 
tution doing no banking, and having no 
banking customers, must go outside to 
the general public to find business, while 
the trust department of a bank has the 
whole field of the bank’s own customers. 


And the best trust business, both per- 
sonal and corporate, comes from the de- 
positors and customers, who usually have 
their only contacts with the banking of- 
ficials, and from the business and social 
affiliations of the leading officers of the 
institution, which business can in large 
part be obtained only if these officers co- 
operate with the trust department to 
that end. 


Make It a Job Worth Doing 


To furnish this cooperation, you, Mr. 
President, and every officer of the bank- 
ing department, must believe in, and 
have just reason to believe in, your trust 
department. You must feel the certain- 
ty that every time you induce a man to 
intrust his property and the care of his 
dependents to your trust department, his 
business will be handled efficiently and 
honorably, and that his dependents and 








their problems will become the first care 
of trained intelligence. 


If you have a trust department that 
justifies this confidence and belief, and 
you do not cooperate and help build it up, 
then you are not discharging your full 
duty toward your institution, your stock- 
holders, and the public. The public needs 
this service now more than ever, and 
needs to have this confidence and belief 
of yours infused in it—and trust depart- 
ment earnings are now more important 
than ever. 


If you do not have that confidence and 
belief in your trust department which 
will enable you whole-heartedly to help 
build up its business, then you have the 
wrong sort of trust department, and the 
fault lies with you. In that case, make 
it your business to see that you have a 
trust department of which you can be 
proud. 


Otherwise it is better not to have a 
trust department. For you have no 
right to take on trust business which you 
are not certain will be properly handled, 
either from the standpoint of your cestuis 
qui trustent who may suffer from faulty 
administration, or from the standpoint 
of your stockholder, as a large piece of 
trust business improperly handled might 
seriously impair or involve your whole 
capital. 

See to it that the trust department is 
given sufficient men and talent to do a 
good job. 

See to it that they have a chance and 
the incentive to do a good job. 


Discharge your own obligations to 
your trust department, and see to it that 
the department lives up to its. 

And, finally, just let me say to the 
heads and officials of these banks: re- 
member that a good trust department is 
a joy forever, while a poor trust depart- 
ment is an abomination unto the Law. 


Boston, Mass. 


Chester Bradley Humphrey, a vice- 
president of the Old Colony Trust Co. 
died on June 11 at the age of 61. He 
had been a vice-president of the bank 
since 1906. 
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Phoenix Corporate Fiduciaries 
Association Elects Officers 


“The Bankers Part in Corporate Fidu- 
ciary Service” was the topic of Walter R. 
Bimson, president of the Valley National 
Bank in Phoenix, Ariz., in an address at 
the annual meeting of the Corporate Fi- 
duciary’s Association of Phoenix. Mr. 
Bimson’s address will be published in the 
next issue of Trust Companies. 

Mr. Gordon Wallace, assistant trust 
officer of the Phoenix Title & Trust Com- 
pany, was elected president of the asso- 
ciation for the ensuing year. Other of- 
ficers elected to serve with president 
Wallace are: vice president, Mr. Forest 
Pettycrew, Escrow Officer of Arizona 
Title Guaranty & Trust Co.; secretary 
and treasurer, Mr. Owen Breckerbaumer, 
of the Phoenix Savings Bank & Trust 
Co.; executive committee, Mr. H. L. 
Fletcher, Trust Officer of the Valley Na- 
tional Bank. 

Hold-over members of the executive 
committee are: Mr. C. E. Van Ness, 
President, Arizona Title Guarantee & 
Trust Company, for an unexpired term 
of one year. Mr. George J. Kunze, As- 
sistant Trust Officer, Phoenix Savings 
Bank & Trust Company, for an unexpir- 
ed term of two years. 


Real Estate Best Investment 


“Real estate, undervalued as it is at 
today’s prices, is the best and safest in- 
vestment in America today,” Joseph W. 
Catharine, president of the National As- 
sociation of Real Estate Boards, declared 
at a recent meeting of the Central Atlan- 
tic regional conference of the Associa- 
tion. As the result of a first-hand study 
in many sections of the country Mr. 
Catharine asserted that “From every sta- 
tistical picture available it is my earnest 
conviction that, despite the continuing 
recession in general business, every fac- 
tor of today’s real estate situation in- 
dicates a sound position for properly se- 
lected real estate investment and a sound 
foundation for long-term real estate ad- 
vance.” 


Highlights of Pennsylvania Trust Convention 
Meeting of P.B.A. Trust Section, Philadelphia, May 19, 1938 


TRUST DEVELOPMENTS 


W. ELBRIDGE BROWN 
Chairman, Trust Company Section; Vice president Clearfield Trust Company, Clearfield 


HE recent report of the Secretary of 
Banking of Pennsylvania shows trust 
funds in institutions under his super- 
vision of $5,496,442,712.17 on March 7, 
1938, an increase of $22,622,405.64 over 
March 1, 1937. We believe that this is 
a normal and healthy growth during a 
period in at least the latter months of 
which values and commercial banking re- 
sources were decreasing rather than in- 
creasing. The figures are not complete 
for Pennsylvania for the reason that 
under the present Federal law, national 
banks are not compelled to submit their 
trust departments to supervision of the 
State Banking Department. They do, 
however, cover 207 Trust Companies and 
155 National Banks on March 7, 1938, a 
total of 362 institutions, as against 211 
Trust Companies and 164 National 
Banks on March 1, 1937, a total of 375 
institutions, making a net decrease of 13. 
The decrease in the number of institu- 
tions conducting a trust business is also, 
we believe, a healthy indication. Studies 
conducted in recent years both by the 
Committee on Costs & Charges in Penn- 
sylvania and by trust men throughout 
the nation have convinced many of us 
that a very small trust department, es- 
pecially in a community where sufficient 
facilities are otherwise available and 
prospect of substantial growth is not pre- 
sent, cannot be operated at a profit and 
will constitute a drain on the earnings 
of the other departments of the institu- 
tion. The turning of the spotlight on 
the matter of such costs has convinced 
many bankers with small trust depart- 
ments that they should be discontinued. 
This is merely a warning to those who 
contemplate a beginning in this work to 
make the first step a survey of your 
opportunity. 


Legislative Developments 


This year has not been a legislative 
year but it has seemed that many of 
our problems have been adjusting our- 
selves to the acts of the last legislature 
and the preparation for the next one. 


The passage of the new Mortgage 
Fund Act one year ago may have sound- 
ed like the completion of a task. It was, 
however, only the completion of a step. 
After more than two years of work the 
committee was successful in having the 
act adopted by the legislature and then 
had to begin an effort to have the Federal 
Reserve Board adopt a regulation to 
authorize such a fund. Constant effort 
and many conferences have been had 
with this object in view, and we believe 
that no unsurmountable obstacles have 
been encountered as yet, but its progress 
is slow. 

It may seem that we are asking for 
more regulations when we already have 
enough, but this regulation is necessary 
for National Banks, Federal Reserve 
members and non-members as well, for 
it is only “Funds” operated under the 
regulation of the Federal Reserve Board 
which may secure exemption from taxa- 
tion as Associations under the Federal 
Tax Act. The importance of the exemp- 
tion is emphasized by the attempt during 
this year to tax the closed mortgage pools 
of the Reading Trust Company as Asso- 
ciations. This attempt was successfully 
resisted but on the basis that these pools 
were liquidating and not operating which 
does not give us any comfort so far as 
operating mortgage funds are concerned. 

At the last legislative session ques- 
tion was raised by some members of the 
legislature concerning certain difficulties 
which had arisen in the operation of par- 
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ticipated mortgages. There was some 
feeling expressed that participated mort- 
gages should be forbidden. Our promise 
was given that we would give this entire 
matter our attention and present our 
conclusions at the next session. That 
study is in progress. 


Centralized Investment Analysis 


I wish to keep before you a suggestion 
made by Gwilym Price last year, which 
can be worked out and I urge that we 
keep it before us. The large city trust 
institutions maintain at a great expense 
statistical departments to constantly 
study investments. The cost of such a 
department makes this impossible for 
smaller institutions and the duplication 
of work in each large institution makes 
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for duplication of expense. A great sav- 
ing could be effected and a fine service 
rendered available for all large and small 
by a central organization. This might 
even be worked out on a basis that it 
could be a service to commercial banks 
as well as trust institutions. An invest- 
ment suitable for a trust account is sure- 
ly worth considering as an investment 
by a commercial bank. The idea is in 
part operated by the mutual savings 
banks of New York through the Savings 
Banks Trust Company, owned by the 
mutual savings banks of New York 
City.* 


*See article ‘Centralized Facilities for Invest- 
ment Portfolio Analysis,’’ in October 1936 issue 
of Trust Companies. 


NATIONAL ACTIVITIES IN THE TRUST FIELD 


ROBERTSON GRISWOLD 
President, Trust Division, A. B. A.; Vice president, Maryland Trust Company, Baltimore 


I F IT be true that variety is the spice 


of life, we trust men must be living 
today in an aromatic atmosphere, for 
our current quandaries have a diversi- 
fication which we find some difficulty 
in extending to our security portfolios. 
There is no business more sensitive to 
changes in economic and monetary con- 
ditions than is the trust business, for 
our interests extend into every walk of 
life, and in periods of general unrest and 
instability, the adjustments expected of 
us are often difficult and sometimes quite 
painful. We may be guilty of plenty of 
mistakes but I don’t believe that it can 
be said by our worst enemy that we are 
lying down and not trying. 

This session of Congress has had be- 
fore it three matters of great import- 
ance to the trust business, and with the 
recent passage of the Revenue Act of 
1938, two changes vitally affecting corpo- 
rate fiduciaries have been wrought into 
our tax laws. 


Tax Exemptions 


In order to avoid the tax advantage 
enjoyed by a creator of multiple trusts, 


the administration last year recommend- 
ed the elimination of the exemption of 
$1,000 allowed a trustee on the income 
of a trust, but due largely to the efforts 
of the American Bankers Association’s 
sub-committee on taxation, the exemp- 
tion was continued in the Revenue Act 
of 1937 except in the case of the so- 
called accumulative or discretionary 
trusts. However, with the introduction 
of this year’s new tax bill, the govern- 
ment again attempted to eliminate the 
exemption entirely, and the original 
draft so provided. This was but another 
example of the present tendency of gov- 
ernment to impose a vast amount of ad- 
ditional labor on innocent taxpayers in 
order to prevent tax avoidance by a 
very few. Fortunately the Revenue Act 
of 1938 as finally passed did not elim- 
inate entirely the exemption heretofore 
allowed trusts, but it was cut down from 
$1,000 to $100 in the face of vigorous 
representations on the part of our com- 
mittee, which made every effort to retain 
the old exemption. While a tenth of a 
loaf is better than no bread, one wonders 
if the additional tax return to the gov- 
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ernment will prove to be in. any way 
commensurate with the additional bur- 
den imposed upon trustees. 


Discrimination against Gifts in Trust 


The new Act also contains a provision 
affecting adversely the gift tax status of 
trusts. The yearly exclusion of $5,000 
on gifts to any one individual or trust 
is denied, beginning with the calendar 
year 1939, to a gift in trust although 
still permitted to an individual in the 
reduced amount of $4,000. In explana- 
tion of this change in the law, the report 
of the Senate Committee on Finance con- 
tains the following statement: 


“The Board of Tax Appeals and sev- 
eral of the Federal courts have held, with 
respect to gifts in trust, that the trust 
entities were the donees and on that ac- 
count the gifts were of present and not 
future interests. The statute, as thus 
construed, affords ready means of tax 
avoidance, since a donor may create any 
number of trusts in the same year in 
favor of the same beneficiary with a 
$5,000 exclusion applying to each trust, 
whereas the gifts, if made otherwise than 
in trust, would in no case be subject to 
more than a single exclusion of $5,000.” 


This may be true enough, but here 
again we have an example of the penal- 
izing of trusts heretofore legitimately 
created and with no ulterior tax motives 
in order to catch a few astute individuals 
who took advantage of the wording of 
the law as it had been prepared by the 


government itself. It would certainly 
seem that the statute could have been 
so amended as to give the same exemp- 
tion to gifts in trust as to the same in- 
dividuals outright without permitting 
any advantage to trusts over individuals 
and at the same time without the neces- 
sity of discriminating against trusts. 
As matters now stand, in view of the 
regulation which taxes as a gift the pre- 
mium payments on life insurance policies 
made irrevocably payable to a third per- 
son, the new provision will work con- 
siderable hardship on the creators of life 
insurance trusts who have reserved no 
power of revocation and who must now 
pay for the rest of their lives an annual 
gift tax in the event their general exemp- 
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tion of $40,000 becomes exhausted. The 
American Bankers Association opposed 
this change in the law and for a while 
it looked as if the amendment would be 
deleted, but the Treasury Department 
insisted upon the change and was suc- 
cessful in attaining its objective. Thus 
again is our attention called to the fu- 
tility of attempting to set up any definite 
estate planning picture where the tax 
feature plays an important part in the 
situation. 


Barkley Bill “Workable” 


The third piece of proposed legisla- 
tion affecting corporate fiduciaries, pend- 
ing in Congress, is the Barkley Bill, 
also known as the “Trust Indenture Act 
of 1938.” This bill vests in the SEC a 
certain measure of control over the terms. 
of indentures under which securities are 
issued, and also imposes on corporate 
trustees stricter duties and responsibili- 
ties. Neither the officers of the Associa- 
tion nor the Trust Division have ever 
advocated or supported the passage of 
this bill. We have always believed that 
legislation of this character was entirely 
unnecessary, and we favored a system 
of voluntary control under the supervi- 
sion of the Federal Reserve Board 
through the adoption of a Statement of 
Principles similar in nature to the state- 
ment covering personal trust operations. 
Such a statement was actually prepared 
by the Trust Division’s Committee on 
Mortgage Trusteeships and was submit- 
ted to the SEC and the Federal Reserve 
Board but was not accepted by either. 

When the Barkley Bill was first pro- 
posed, we made every effort to secure the 
support of various organizations repre- 
sentative of the other principal interests 
which would be affected by such legisla- 
tion in an effort to foster a cooperative 
movement which might defeat the bill 
or cause it to be drastically revised. Not 
being able to obtain any helpful response 
along these lines, we found ourselves 
playing a lone hand, and we then de- 
voted our efforts to an attempt to have 
the bill put into such a form that it would 
be workable. As originally drafted, the 
bill would have been a serious handicap 
if not a complete obstacle to finance gen- 
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BERMUDA 


... IN FULL FLOWER 


erally, and corporate fiduciaries would 
have been faced with potential liabilities 
that few would have been willing to 
assume. Our Committee accordingly set 
to work to collaborate with the SEC in 
the preparation of a bill under which we 
could live, with the understanding that 
if such a bill were finally forthcoming, 
we would not oppose it in Congress. 

The SEC gave every consideration to 
the numerous changes suggested by our 
Committee and its counsel, and after 
adopting most of our recommendations, 
the fourth redraft of the bill was finally 
reported by the Senate Banking and Cur- 
rency Committee on April 19th, a similar 
bill having been introduced in the House 
the day before. Hearings have been 
held and considerable opposition has de- 
veloped on the part of certain organiza- 
tions and some individual banks. As our 
Committee believes that the bill in its 
present form is workable, good faith re- 
quires us not to oppose the bill as an 
organization, but individual banks are of 
course free to take such action as to 
them may seem right and proper. 

One of the major irritants to business 
today is the growing demand on the part 
of Federal, state and local authorities for 
all sorts of detailed reports and returns, 
for the answering of questionnaires and 
the filling out of forms, and for the sub- 
mission of statements and data of every 
form and description. 


To harass taxpayers with such re- 
quirements seems to have become the rul- 
ing passion in the lives of many of our 
governmental agencies, and the trust 
business is not free from this bureau- 
cratic hangnail. A couple of years ago, 
we were requested to file in Washington 
a copy of every trust instrument under 
which we were operating, and some of 
the local communities have now caught 
the fever and are asking us to supply 
them data which will help them in their 
own tax-gathering expeditions. Where a 
trust is operating a business or handling 
real estate, the social security forms have 
been added to the deluge. 


Public Relations 


I think that we can all agree that, in 
spite of recent improvements in our 


All summer Bermuda’s shrubs and blos- 
soms lift their glorious heads to the 
bluest of skies . . . beside the bluest of 
waters and the greenest of golf courses 
. in the vacation island that America 
has taken to its heart. 
Go now—go when you can—and by all 
means—go Furness! Every few days 
there’s a “pleasure-planned” sailing of 
the Monarch of Bermuda or Queen of 
Bermuda—with friends of yours aboard, 
like as not. Reserve your room-with- 
bath (regardless of rate) well in advance! 


SPECIAL CONVENTION FACILITIES 
On the ‘Monarch’ or “Queen”, immense 
public rooms or quiet, secluded suites accom- 
modate meetings of 25 to 700. Address our 
Convention Department for illustrated liter- 
ature and complete information on Furness 
“floating conventions”. 


Round Trip $60 up Including Private Bath 
Also low all-expense rates including accommo- 
dations at a leading Bermuda hotel. 
Apply to YOUR OWN TRAVEL AGENT 


or Furness Bermuda Line, 34 Whitehall 
St. or 634 Fifth Avenue, New York 


FURNESS 


Leads the Way to Bermuda 
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methods of approach, there is still much 
to be done in the way of interpreting 
ourselves properly to that not inconsid- 
erable cross-section of people that con- 
sider the trust business as something 
which passeth man’s understanding. One 
of our difficulties of course is that our 
business is so interwoven with the law 
as to require the constant use of what 
one writer describes as “solemn, mystical 
and equivocal phrases.” To avoid the use 
of the ordinary legal terms when we 
contact our customers and the public re- 
quires considerable mental agility, but it 
must be dorie if we ever hope to take the 
mystery out of the trust business. 


The Trust Division’s Committee on 
Trust Information, whose Chairman is 
Gwilyn A. Price, vice-president, Peoples- 
Pittsburgh Trust Co., has collected from 
throughout the country a large number 
of questions which are being asked by 
the public about trust service, and the 
Executive Committee has approved the 
sending of these questions, without 
answers, to all Trust Division members 
in the belief that this material will be 
useful in guiding the advertising policies 
of trust institutions. Moreover, Mr. 
Price’s committee was authorized to re- 
quest of the Director of Trust Research 
of The Graduate School of Banking that 
we have the trust students of the school 
aid in preparing answers to the most im- 
portant of these questions, with a view 
to giving them wide circulation through 
the Trust Bulletin or in booklet form. 
At the recent meeting of the Trust Divi- 
sion’s Executive Committee in Biloxi, 
Mr. Price’s committee was asked to make 
a study of the possibility of a national 
advertising campaign and to report back 
its findings at the next meeting of the 
Executive Committee, which will be held 
during the A. B. A. Convention in Hous- 
ton, Texas, this coming November. 


Bar Relations Improving 


A subject of perennial concern to the 
Trust Division is the matter of relations 


with the Bar. Eight years ago, the 
American Bar Association appointed a 
Committee on Unauthorized Practice of 
the Law, which Committee has unfail- 
ingly cooperated with our own Commit- 
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tee on Relations with the Bar in an ef- 
fort to smooth out the wrinkles that 
appear in various places when the func- 
tions of one of the groups are thought 
to overlap those of the other. While our 
respective Committees have not always 
been in complete accord, there is no ques- 
tion but that this collaboration has been 
mutually helpful, and as an example of 
their regard for our rights, the American 
Bar Association’s Committee went out 
of its way last year to kill a proposal 
that there be introduced in each state 
legislature throughout the country a sta- 
tute designed to curtail the advertising 
by trust institutions of the legitimate 
fiduciary services rendered by them. 


Recently, upon the invitation of Stan- 
ley B. Houck, the Chairman of the Bar 
Association’s Committee, a conference 
was held between his Committee and rep- 
resentatives of the Trust Division, and 
there was complete agreement that the 
general situation throughout the country 
was better today than it has been for 
several years. The principal subject of 
discussion was the publication of an ever 
increasing number of books and pamph- 
lets advising the public as to how to draw 
their own wills. While there can be no 
question of the legal right of a person 
to draw his own will, the practical re- 
sults are often disastrous, as “home- 
made” wills frequently become a source 
of expensive litigation, in most cases by 
persons least able to afford it. 


The courts, beginning with a New 
York case decided nearly twenty years 
ago, have uniformly decided that the pre- 
paration of wills by a trust company 
constituted the practice of law. (People 
v. People’s Trust Co., 180 App. Div. 494). 
About four years ago, the Supreme Court 
of Missouri held that the drafting of 
trust agreements also came within the 
ban. (State of Missouri v. St. Louis 
Union Trust Co., 335 Mo. 845). More 
recently, litigation of this character has 
taken on an entirely different complexion 
in that the lawyers in some jurisdictions 
have gone so far as to attempt to pre- 
vent the performance by corporate fidu- 
ciaries of acts of an administrative or 
ministerial nature and of the type ne- 
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cessarily required to be done in the or- 
dinary course of the business of hand- 
ling estates and trusts. However, recent 
decisions indicate that the courts are not 
prepared to extend the “unauthorized 
practice” doctrine to the point of inter- 
ference with such routine acts. 


Inter-area Fee Cutting 


There is one phase of the compensation 
problem which is causing no little worry 
to the Trust Division: The solicitation 
of trust business by institutions outside 
of their own logical territory, thereby 
causing considerable bad feeling and un- 
fortunate reprisals. At the spring meet- 
ing of the American Bankers Associa- 
tion in 1936, the Trust Division’s Com- 
mittee on Trust Policies, in urging that 
the fee schedules prevailing in the local- 
ity where the customer resides should 
always be quoted, stated in its report :— 


“The following recommendation has an 
ethical aspect, in addition to its being 
offered as a means of increasing compen- 
sation. The recommendation is that in 
quoting fees for services to be rendered 
to a customer residing in another trade- 
area, the fees obtaining in the customer’s 
area should be quoted, *** Fee-cutting 
between trade-areas is as subversive of 
profitable trust business as is fee-cutting 
inside the same trade-area.” 


Today it is not only a matter of fee- 
cutting between areas, but instances 
have been brought to our attention where 
the trust business of residents of cities 
with ample trust services provided by 


COMMON TRUST FUNDS 


Complete trust 
facilities—plus_special- 
ized organization—plus 
long fiduciary experi- 
ence. 


NK Ls, 


FIRST AND MERCHANTS 


National Bank of Richmond 
Joho M. Miller, Jr., President 
Member Federal Deposit Insurance Corporation 


local institutions is being directly soli- 
cited by representatives of out-of-town 
trust companies on the ground of certain 
tax advantages or other benefits of a 
more intangible nature. With the tax 
situation shifting so frequently, there 
is of course no assurance of a permanent 
tax differential favoring any particular 
locality, and in addition, efforts of this 
character are apt to lead to local legis- 
lation penalizing the foreign trust com- 
panies which seek to draw business away 
from the state to which it naturally be- 
longs. The Trust Division’s Committee 
on Trust Policies has appointed a sub- 
committee to thoroughly investigate this 
entire subject, but I trust the situation 
may be remedied by an amicable solu- 
tion based upon an appreciation of the 
dangers inherent in the spread of a 
movement of this character. 


CARL W. FENNINGER 


Chairman, A. B. A. Committee on Common Trust Funds; Vice president, 
Provident Trust Company, Philadelphia 


WO compelling reasons justifying 

the development of machinery for 
pooling of funds for investment by corp- 
orate trustees are, first the greater se- 
curity that would be afforded the small 
trust account where diversification was 
difficult—second, the cost of operating 
the trust business, since it is of equal 


importance to diversification both to the 
trust accounts and the trust company, 
that the cost of management be reduced 
so that the trust company can spend a 
larger amount in the care and manage- 
ment of investments in its trust accounts 
and provide a larger margin of profit in 
the business. 
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The development of the common trust 
fund awaits further clarifying State leg- 
islation to supplement the Federal taxa- 
tion exemption and Federal Reserve 
Board regulations covering its operation. 

The New York State Act is so detailed 
in its administrative features that it ap- 
pears to be somewhat impractical... At 
the other extreme is the suggestion that 


TRUST INVESTMENTS 
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the simplest law be enacted which would 
merely provide that common trust funds 
may be operated when they conform to 
the regulations issued from time to time 
by the Federal Reserve Board. Some- 
where between these two extremes there 
is a basis for an act which would give 
all the protection and at the same time 
the flexibility of management that is 
feasible. 


FRANK G. SAYRE 


Chairman, Committee on Trust Investments; Vice president, Pennsylvania Company for 
Insurances on Lives and Granting Annuities, Philadelphia 


N IDEAL diversification for trust 
funds where Federal tax exemption 
is not a factor would be: 
Bonds Stocks 

Government __..._..... 20% — 
Beaosas _..... 15% — 
Utilities _............ 25% — 
Industrials _.............. 5% 10% 
Insurance and Bank — 5% 
Mortgages = 


85% 15% 


It is not always possible to obtain 
such diversification in view of the status 
of the account when it comes to us. And 
in these times, it is also particularly dif- 
ficult in view of the low yield of govern- 
ment and municipal bonds, the natural 
hesitancy to favor investments in rail- 
road bonds, and perhaps also utility 
bonds, the scarcity of industrial issues, 
and the difficulty in obtaining a sufficient 
amount of satisfactory mortgages. 


Basic Rules for Trust Investment 


Diversification—While this is no part 
of the law of Pennsylvania, yet it is 
part of prudence to follow such princi- 
ple. A trust portfolio should be diversi- 
fied where possible between Government 
and municipal bonds, railroad bonds, in- 
dustrial bonds, utility bonds, mortgages 
and common and preferred stock, and 
should be further diversified in each of 
the classes mentioned by the diversifying 
of the issues of the investments in each 


such classification, and with perhaps 
further diversification as to maturities. 

Liquidity—It becomes more and more 
apparent that it is desirable to have 
funds in trust estates invested, to a sub- 
stantial extent, at least, in the liquid 
type of securities which can be readily 
converted into cash at the time of dis- 
tribution. Nothing is more conducive to 
ill-will than for a minor to find, on com- 


ing of age, that his guardianship ac- 
count is frozen, or having a distributee, 
on the termination of a trust, find there 
is a substantial frigidity in the account 
which will lead to an involuntary agency 
or liquidation account. 


Type of Investments—Investments 
should be what are commonly known as 
of trust investment type, by which we 
mean seasoned, well-tested securities— 
blue chips, so-called—rather than those 
of a more speculative type—the so-called 
business men’s investment, where there 
is a better yield and a better chance of 
enhancement of principal, but also more 
risk. While there may be pressure on 
fiduciaries, in trusts that have suffered 
losses, to have the trustee purchase sec- 
ond-rate bonds with a chance of recovery 
of principal, it is much safer to stick to 
the A or AA bonds, and less trouble will 
be had in resisting the importunities of 
the beneficiaries than in ultimately jus- 
tifying the loss that may be incurred 
by yielding. 

Maturities—Fitting of maturities into 
particular types of accounts, where we. 
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have in mind that such accounts are 
bound to terminate on certain fixed dates. 


[Attention was called to the value of 
investing in preferred stocks and good 
investment type common stocks as a safe- 


MORTGAGE POOLS 


guard against a threatened inflation. Mr. 
Sayre recommended regular and thor- 
ough review of securities in the portfolio 
to guard against indefinite retention. He 
also recommended study of the Massa- 
chesetts rule of prudence.] 


G. FRED BERGER 


Chairman, Committee on Mortgage Funds; Treasurer, Norristown-Penn Trust Company, 
Norristown 


HE Mortgage Investment Fund Com- 

mittee, in its considerations of the 
act which became a statute on June 6, 
1937, considered first the value of a col- 
lective investment of mortgages from the 
point of view of the investment of small 
trusts and the fractional parts of larger 
trusts. It recognized the abuses with 
which the old mortgage pools had been 
beset and realized that if the value of 
this form of investment was to be re- 
tained, a carefully drawn statute would 
be necessary. 

As to assets, investment are limited 
to installment mortgages with a limit of 
5 per cent of the assets of a fund in any 
one mortgage subject to a further maxi- 
mum limit of $50,000. There is also re- 
quired a 5 per cent reserve in cash, to- 
gether with the installment requirements 
of the mortgage, which is meant to pro- 
vide liquidity within the fund. 

The liabilities of the funds are limited 
to participations in the amount of $1,000, 
or 2 per cent of the assets of the funds; 
and this limitation is to provide a spread 
of risk and to avoid embarrassment to 
the funds somewhat along the line of the 
usual limitation placed on savings bank 
deposits. 

As to withdrawals, they are permitted 
in cash, but when cash is not available, 
withdrawal certificates of participation 
are provided. However, when there are 
withdrawal certificates outstanding, then 
further investment in or by the funds 
ceases until the normal liquidity of the 
fund functions to retire the certificates 
and to restore the reserves. 

As to income, our reserves provision 
is made for.a semi-annual distribution 
of income to participants after a reserve 


of from % to 1 per cent of outstanding 
participations has been set aside from 
income, until such reserve equals 10 per 
cent of outstanding participations. The 
reserve is to cover possible asset losses. 


Closing Conditions 


The closing of mortgage funds may > 
either be by voluntary actions under sup- 
ervision of the courts, or be mandatory 
when 10 per cent of the assets of a fund 
are in default as to taxes, interests, ap- 
praisal, mortgages which become real es- 
tate, or for depreciation in securities. 
The latter provision is made for a frac- 
tion of the fund in case mortgages are 
not available. The act also provides for 
the closing of mortgage investment funds 
if 20 per cent of the assets are in default 
as to principal payments. 


The liquidation is provided in the 
event of closing for any reason. Such 
liquidation must be under court super- 
vision and must be either pro rata, or 
on a basis satisfactory to the court and 
consistent with local conditions. 


In order that these funds in operation 
may not be subject to taxation as an as- 
sociation, under section 169 of the Rev- 
enue Act of 1936, and in order, further, 
that investment by these funds in Title 
2 mortgages of the National Housing 
Act may be available, the committee is 
working with the staff of the board of 
governors of the Federal Reserve System 
to evolve a regulation along the lines of 
the statute which is in effect in Pennsyl- 
vania. 

Actually these funds can now be oper- 
ated by any bank in Pennsylvania and 
be tax free and eligible for investment in 
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mortgage under Title 2 of the N. H. A., 
provided that the participations are lim- 
ited to $1,200 to any one trust account; 
and, under the Pennsylvania law, no par- 
ticipation in a mortgage investment fund 
may be granted other than to a trust 
account for which the institution oper- 
ating the fund is corporate fiduciary. 


KNOW TRUST COSTS 
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Fundamentally, however, the act is de- 
signed not as the beginning and end 
of an investment policy for trust depart- 
ments, but to provide diversified invest- 
ment for small trusts which, because of 
their size, cannot be provided with in- 
dividual diversification, and for fraction- 
al parts of larger trusts, which could not 
otherwise be profitably invested. 


JOHN H. EVANS 


Chairman, Committee on Costs and Charges; Vice president & Trust officer, 
McDowell National Bank, Sharon 


NTIL we know our costs, our fee 

schedules will remain just what 
they always have been, a set of rates in 
percentage form, custom-built and for 
the most part inherited from the past, 
unscientific because we do not actually 
know the spread, the cost and selling 
price. 

Until we know this, the work of this 
committee will be incomplete. This was 
its primary purpose, the formulating of 
some plan or system which may be uni- 
formly used to determine costs. 

[Calling for cooperation by members 
of the Association in furnishing data “‘on 
a dollar basis,” Mr. Evans set forth the 
following figures as illustrative of the 
information desired. ] 


Trust Department 


Income 
Commissions 
Sundry earnings 
Earnings on capital _________ 


_........-. $100,000 
10,000 
5,000 


$115,000 
Expenses 
Salaries 
Rent 
Solicitors 
Advertising 
Insurance 
Postage, stationery 
EE 
I A ae 


6,000 
1,000 
2,000 

500 
1,000 

500 
1,000 


$ 53,000 


Overhead—15% of above 7,950 


$ 60,950 


Net earnings before taxes $ 54,050 


As converted to a “dollar basis’: 


Income 
Commissions 
Sundry earnings 
Earnings on capital 


Expenses 
Salaries 
a le 
Solicitors 
Sa 
and so on. 


By thus converting the actual earn- 
ings and expense items to this dollar 
base, the identity of the institution is 
completely lost, but the results are just 
as correct percentagewise. It would be 
entirely possible in this manner to de- 
velop a picture of the profits and losses 
of trust business not only throughout 
the State as a whole, but also for the 
benefit of the various sections of the 
State. But it must be repeated that to 
obtain dependable answers, all account- 
ing must be made upon the same basis. 


Until the committee is assured of the 
interested co-operation of a sufficient 
number of trust departments, it cannot 
proceed further with any assurance of 
worth-while results. 
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SOCIALIZING TAXES 


J. WARREN BROCK, ESQ. 


of Edmonds, Obermayer & Rebmann, 
Philadelphia 


HE Revenue Act of 1938 exhibits 

the influence of current legislative 
ideas that legislation should have a so- 
cial objective. 

We are now living in, I hope passing 
through, a period in which the belief that 
all of the ills of humanity should be 
cured, and that they can be cured by 
man-made laws, is possibly too gener- 
ally accepted. 

Few’ will criticitze or find fault with 
the end sought to be obtained, but there 
are many who do not believe that our 
legislators can bring about Utopia over- 
night by statutory enactments. In any 
event, this doctrine is at least partially 
responsible for the tremendous increase 
in the number of laws which are being 
enacted in this country. 

[Mr. Brock discussed in detail the pro- 
visions of the Revenue Act, which is 
treated elsewhere in this issue.] 


CONFERENCES RATHER 
THAN LEGISLATION 


EARL A. MORTON 
Chairman, Committee on Cooperation with 
the Bar; vice president & trust officer, 
Commonwealth Trust Company, 
Pittsburgh 


HE practice of advising on legal 
problems became more _ prevalent 
when cooperate fiduciaries were estab- 
lished. Legal papers were prepared. No 
one gave thought to the fact that the 
legal profession’s right and privileges 
were being infringed. The practice 
simply grew up like Topsy. Then in the 
pinch of hard times from all over the 
country came complaints that the banker 
was engaged in the practice of law and 
in many instances the lawyer was right. 
The banker has at no time endeavored 
to perform the functions of the Clergy, 
he does not baptize, bind lovers in the 
bonds of matrimony or administer ex- 
treme unction. He does not transgress 
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the rights of the doctor. The legal pro- 
fession will not suffer the usurpation of 
its prerogatives any more than the Cler- 
ical or Medical. It is only common sense 
that we cooperate. Any difference be- 
tween the lawyer and the banker should 
be adjusted by conferences and not by 
legislation. 


[Mr. Morton then reported no com- 
plaints had been formally brought to the 
attention of his Committee during the 
past year, and that the practice of will 
writing has been discontinued by fidu- 
ciaries. ] 


Officers of Trust Section Elected 


The new officers of the Trust Company 
Section, P.B.A., are chairman, John H: 
Evans, vice president and trust officer, 
McDowell National Bank, Sharon; vice 
chairman, G. Fred Berger, treasurer, 
Norristown-Penn Trust Company, Nor- 
ristown; secretary, Robert U. Frey, as- 
sistant treasurer, Pennsylvania Company 
for Insurances on Lives and Granting 
Annuities, Philadelphia; and treasurer, 
J. A. G. Campbell, chairman, Delaware 
County Trust Company, Chester. 


JOHN H. EVANS 


Howard Irish Dies 


Howard Irish, president of the Common- 
wealth Trust Co., Pittsburgh, Pa., died on 
June 5th. Mr. Irish was elected president 
of the company in 1981. 





Editorial 


FEDERAL TAXES—1938 STYLE 


OPES for a much-needed, thorough 

going revision of the tax struc- 
ture, which would justify designation 
as a “system,” have been rather severe- 
ly dashed by the Revenue Act of 1938 
which, however, contains several fea- 
tures considered as removing some real 
obstacles to business recovery and the 
flow of enterprise capital. The undis- 
tributed profits penalty has been greatly 
emasculated and the capital gains im- 
pediment somewhat modified (with fur- 
ther complications) and a real start 
made in adapting tax policy to business 
welfare. 

Thus, another patch, albeit a gener- 
ally improved one over former law, has 
been added to the tax crazy-quilt. What 
is more, the signals are already being 
set for another revenue law in 1939. 
Senator Harrison, able leader of the 
fight for simplifying estate taxation, re- 
peal of the retained profits impost and 
cutting of the capital gains levy, states: 
“We shall need another tax bill next 
year.” President Roosevelt, in taking 
the unusual course of letting the bill be- 
come law without benefit of signature, 
remarked that: “Our whole tax system, 
State, local and Federal, can and must 
be greatly improved in the coming 
year.” 

It is pointed out that for the past 
seven years, Congress has not met in 
regular session without enacting a new 
tax statute. 

As the imperative need for a simple 
basic tax pattern, with adjustment to 
government income needs by rate 
changes, and coordination of the pre- 
sent overlapping and often conflicting 


policies of the different taxing bodies, 
becomes more confirmed, the possibility 
grows that a non-partisan study com- 
mission will be appointed, along lines 
indicated in the joint resolution intro- 
duced in Congress under Senator Davis’ 
authorship. 

The new law is not viewed as one for 
increasing revenues, and rates on estate 
and gift taxes are unchanged, although 
exemptions for gifts have been further 
restricted. Harsh and seemingly un- 
justified discriminations are, however, 
made against personal trusts. Even 
the $4,000 annual exclusion for gifts is 
not allowed where the donee is a trust. 
Personal exemptions, allowing a credit 
of $1,000 to individuals and estates, are 
limited to only $100 for trusts, and a 
return must now be filed for every trust 
with net income over this amount. 

This prejudicial treatment is doubt- 
less largely the outgrowth of the tax 
evasion inquiry and resulting over-em- 
phasis on the possibilities for evasion 
under so-called multiple trusts. A fac- 
tual study of this matter might be a 
most instructive and constructive con- 
tribution to “loop-hole” studies, in 
which the Administration has recently 
reaffirmed its all-pervading interest. 

Another interesting angle of the gen- 
eral tax picture, as it affects fiduciaries, 
is the belief, among leading trust in- 
vestment officers, that the effect of the 
tax impact on corporate earnings merits 
serious consideration. It is thought 
that those lines of industrial activity 
which now enjoy a relatively light bur- 
den may, before very long, be the ob- 
ject of additional special taxes which 
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will make them less attractive as trust 
investments than they presently ap- 
pear. 

More profound and important sources 
of tax “evasion” would seem to be the 
tax exempt feature of governmental 
bonds and salaries, and those losses of 
revenue unintentionally occasioned by 
the very complexities of the various tax 
statutes and interpretations. 

Trust companies are in a position, as 
probably the most effective and exten- 
sive lay agency for the accurate com- 
putation and collection of taxes, to 
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render invaluable cooperation in the 
formulation of sound tax policies. It is 
hoped that the constructive work al- 
ready done, by association committees 
and through the recent symposium con- 
ducted by Trust Companies which re- 
ceived such favorable consideration by 
government tax officials, will be extend- 
ed, possibly including constructive 
analyses of the means by which un- 
justifiable “loop-holes” can be plugged 
up, without imposing discriminatory 
hardships on trust beneficiaries and 
trustees. 


INVESTMENT MANAGEMENT IN A “RECESSION” CYCLE 


NDER our prevailing “roller-coas- 

ter” economy, with pump-priming 
and other artificial injections taking the 
part of the cog-rail to lift up business 
and values in preparation for an up-and- 
down ride, the conservative investor is 
becoming more and more bewildered. 
Trust investment officers are wondering 
whether we are just in one of the dips, 
or at the end of the line and will have 
to pay another fare. 


Students of economic history recognize 
these symptoms as typical of all periods 
of depression, and as carrying with them 
the toxins of their own recovery. That 
institutional investors have an increas- 
ingly important part is, however, becom- 
ing more apparent, and the shift of trust 
investment policies from many static rig- 
idities of the past to the more dynamic 
analysis and planning of the present is 
well illustrated in the symposium on 
Trust Investments in the current num- 
ber of Law and Contemporary Problems, 
summarized in following pages of this 
issue. 

The trust officer is not alone in his per- 
plexities. The lack of public participa- 
tion in the stock market, the continued 
high level of savings bank deposits, the 
growth of investment counsel services, 
the relatively high number of new insur- 
ance policies issued and the large 
amounts of individual and corporate cash 
reserves, are all indices, to a considerable 
extent, of the lay investor’s search for 
more capable and experienced facilities 
for conserving savings. 


Add to this public confusion as to 
security stability the loss of confidence 
engineered by such dramatic breaches of 
faith as the Whitney failure and the 
more recent looting of several investment 
trusts, as exposed in New York by cour- 
ageous District Attorney Dewey, and it 
is possible to get some idea of the rela- 
tive calmness of fiduciary nerves. For 
good measure, one might glance at the 
recent report of the S. E. C. which shows 
a decline in assets of investment trusts 
from $7,000,000,000 at the end of 1929 
to $2,800,000,000 at the end of 1932, with 
a recovery of only $900,000,000 from 
then to the end of 1937. Actual losses 
taken by investors in 400 defunct com- 
panies from 1927 to 1935 are reported 
at $510,000,000 of the $560,000,000 put 
into their keeping. 


Trust institutions, with their record 
of proven ability and financial responsi- 
bility, have an exceptional opportunity to 
fill apparently widespread need. Further- 
more, a period of depressed values is a 
far more advantageous time than one 
of inflated market quotations in which to 
assume trust liability, not only from the 
standpoint of satisfying the court as to 
investment conservation, but even more 
to protect investors against the losses 
which usually occur in the long run from 
over-optimistic indulgence in _ volatile 
stocks or “inside tips.” 


The investment management account 
is a rapidly growing field for trust ser- 
vice which, if accepted on the proper 
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basis, fits in consistently with the estab- 
lished facilities for trust supervision. It 
is being found especially appropriate 
under present conditions, as in many in- 
stances this “companionate trusteeship” 
avoids the psychological sales-resistance 
to setting up of a formal trust, and of- 
fers a haven to harried investors whose 
energies must be concentrated on their 
own business problems. 

As corporate fiduciaries further de- 
velop their security analysis facilities, 


N LINE with S.E.C. objectives to sur- 

round the investing public with vari- 
ous safeguards, and coming just after 
the Whitney failure, was the suggestion 
made before the Association of Stock Ex- 
change Firms last month, by Commis- 
sioner William O. Douglas, that a trust 
company be formed in New York as a 
central agency to “take over the func- 
tions of banking, clearing of securities 
and the custodial duties of all members 
of the Exchange.” 

Referring to the risks inherent in the 
extended holding, by brokers, of cash or 
fully-paid securities for customers’ ac- 
counts, as being in effect like a deposit 
of money in a bank, Mr. Douglas cited 
the exceptionally good record of the Ex- 
change membership on this score, but 
expressed the thought that a fiduciary 
institution, to relieve brokers of such 
custodial mechanics and responsibility, 
would assure the segregation now at- 
tempted by the “better run brokerage 
houses,” and add an element of protec- 
tion to their customers. 

The Bank des Berliner Kassen-Verein 
operating in Germany since 1824 is being 
studied as a possible pattern, being the 
securities depositary for Berlin Boerse 
firms, and effecting transfers through 
orders or “security checks” in a similar 
fashion to transfer by bank drafts for 
commercial accounts. It is reported that 


public securities, formerly held by banks 
as custodians or trustees, are now largely 
lodged with the Kassen-Verein, and that 
the necessity for intermediary deliveries 
is obviated by the system of security 
clearance in effect there. 
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under competent executive judgment, the 
scope of service widens, first, into agency 
management accounts, and subsequently 
into living trusts, estate appointments 
and testamentary trusteeships, frequent- 
ly repeating the cycle with principal ben- 
eficiaries who have experienced the ben- 
efits of good trust management. On the 
other hand, no bank should attempt to 
even start this cycle unless it is equip- 
ped to render a considerably better-than- 
average performance. 


Mr. Douglas defines various aspects of 
the proposed institution as follows: 


The suggestion contemplates the form- 
ation of a trust institution under State 
law whose functions would be confined 
solely to acting in a fiduciary relation- 
ship as agent for both brokers and cus- 
tomers *** 

The trust company would act as cash- 
ier for brokers, receive from and make 
payments to customers for securities 
bought or sold, transfer, receive and de- 
liver customers’ securities upon instruc- 
tions of the brokers, and as respects mar- 
gin transactions act for brokers not only 
in relation to their customers but in rela- 
tion to the banks as well. Clearances 
could be readily and conveniently handled. 

An institution along these lines would 
of course reduce the number of opera- 
tions involved in the securities business. 


Pending further refinements, it is im- 
possible to determine where distinction 
would be made between those accounts 
which are properly the subject of private 
custodianships in individual trust insti- 
tutions and “trading” accounts. Nor is 
it yet clear how greater protection could 
be afforded the investor, as the broker 
would presumably still have the right to 
withdraw customers’ securities at will, 
and checking of authorizations by the 
fiduciary would appear a hopelessly cum- 
bersome procedure. 


More than 600 bank officers representing 
banks in 45 states, Puerto Rico and England 
will be in attendance at the fourth resident 
session of the Graduate School of Banking 
which opened June 20th, at Rutgers Uni- 
versity, New Brunswick, N. J. 









What Makes Profitable Trust Departments 


Business-like Fee Policies Which Translate Loss into Earnings 


GILBERT T. STEPHENSON 
Director of Trust Research, Graduate School of Banking, A. I. B. 


N the absence of a study of the causes 

of the profitableness of the trust de- 
partments all I can do is to give the gen- 
eral impression received during my con- 
versations with the presidents of these 
banks and trust companies and with 
heads of these trust departments scat- 
tered over the country. The impressions 
are as follows: 


Know Costs and Avoid Fee Cuts 


Either by home-made or scientifically- 
made cost-analyses, they know what it is 
costing them to conduct their trust de- 
partments as a whole and, substantially, 
what it is costing them to do different 
types of trust business. Knowing their 


costs, they know (1) how to exercise ra- 
tional selectivity in accepting or declin- 
ing trust business, (2) how to fix fees, 


in addition to the minimum uniform fee, 
based upon activity, and (3) how to sup- 
port a petition for fee-allowance in 
court. accounts. 


They, and not the customers, fix the 
charges. They either have their own 
schedules of fees which they insist upon 
or they have uniform schedules applic- 
able throughout the city or county or 
trade-area which they abide by consis- 
tently and conscientiously. When a trust 
account is offered, they state the fee or 
the basis for arriving at the fee at which 
they can render the service at a profit. 


They live up to the declaration in the 
Statement of Principles of Trust Insti- 
tutions, that “Minimum fees in any com- 
munity for trust services should be uni- 
form and applied uniformly and impar- 
tially to all customers alike.” The head 
of one of the well-known and acknowl- 
edgedly profitable trust departments told 
me recently that not in ten years had his 


From address before the Indiana Bankers As- 
sociation, May, 1938. 


institution cut or shaved fees or played 
favorites in fixing fees. 

I wish I could say that they do not at 
any time or under any circumstances 
split fees with co-executors or co-trus- 
tees. Sometimes they have to do it; the 
court makes them. But they discourage 
fee-splitting and, in practice, reduce it 
to the minimum. 


Eliminate Free Service and Sub-standard 
Charges 


They eliminate altogether free ser- 
vices to independent customers. Some- 
times still they render free safekeeping 
and custodial services to or for the cor- 
respondent banks or banking-department 
customers. Frequently, but not always, 
the banking department pays the trust 
department for these accommodation 
services. So, while free services still 
are not unknown, in these profitable trust 
departments they have been reduced to 
the point where they are no longer a 
drain upon the earnings. 

Here again, I regret I have to say, not 
even in these profitable trust depart- 
ments have the sub-standard charges 
been done away with entirely. There 
are some old fee-contracts that cannot 
be abrogated. But the consensus of 
opinion among trust men everywhere is 
that, with the exercise of tact and good 
judgment, sub-standard fees can be 
brought up to standard in a vast major- 
ity of existing accounts. 

They have designated somebody or 
some group in the trust department 
whose responsibility it is to fix and then 
to collect the fees. They realize that a 
dollar waived is a dollar lost. Since so 


_many trust fees are collected in the 


future and by persons different from 
those who introduced the business, it is 
so easy to make concessions in fees to 
get the business and the personal credit 
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for getting it and then let the person 
who handles the account in later years, 
perhaps a later generation, wrestle with 
the inadequacy of the compensation. The 
men in charge of those profitable trust 
departments do not thus sow the wind 
and leave their successors to reap the 
whirlwind. 

If other trust departments are will- 
ing to cut fees to get the business, those 
profitable trust departments let them do 
so. If other trust departments are will- 
ing to accept unprofitable accounts in 
order to build up their volume, that is 
their affair. They do not let other trust 
departments run their business for them; 
they run their own. 


Remedies for Present Losses 


What are the remedies for the pres- 
ent earnings situation in our unprofit- 
able trust departments? In these trust 
departments, something, undoubtedly, 
can be done to reduce costs. Some of 
them are over-manned, over-mechanized, 
or over-organized, some under-mechan- 
ized, some conducted extravagantly. But 
I am convinced that the real hope of put- 
ting trust business on a paying basis lies 
not in reducing costs but in something 
else that runs into bigger figures. 


One naturally jumps to the conclusion 
that, if trust business is not profitable, 
it is because fees are too low. One finds 
in different parts of the country that 
executor’s fees in comparable estates 
vary from $1,000 to $10,000 and trus- 
tee’s fees from $1,000 to $6,000. From 
this, one is bound to conclude that the 


executors’ and trustees’ fees are either 
too low or too high. 


In view of the fact that some trust 
departments even now are being oper- 
ated at a profit on existing fees, the un- 
profitable trust department that looks 
first to an increase in its fees as the solu- 
tion of its earning problem invites such 
questions as: “Why is it that you cannot 
show a profit on existing fees when other 
trust departments are doing so.” To 
avoid such an embarrassment, every 
other possibility should be exhausted be- 
fore a nation-wide effort is made to 
raise trust fees in any horizontal way. 


If every trust department in the 
United States today were receiving on 
every trust account the fees recommend- 
ed in the Guide to Trust Fees of the 
Trust Division of the American Bankers 
Association, trust business would be on 
a paying basis even now, everywhere ex- 
cept where there simply is not enough 
business to support a trust department. 


Commercial Banker Can Help 


Since the trust department is an in- 
tegral part and, apparently, is to con- 
tinue to be a part of the bank or trust 
company, it is as much the part of the 
commercial banker in his way as it is of 
the trust man in his to help put trust 
business on a paying basis. Continued 
unprofitableness of the trust department 
eventually would sap the life of the whole 
institution. I venture to suggest the 
following ways in which the commercial 
banker can help to remedy the earnings 
situation in his own trust department: 


1. Encourage and help his associates 
in the trust department to have a cost- 
analysis made and a workable cost-ac- 
counting system set up. 

2. Refrain from asking the trust de- 
partment to render free or underpaid 
services for the banking department or 
its customers. 

3. Refrain from asking or expecting 
or permitting the trust department to 
make concessions in fees for policy’s sake 
but instead ask, expect and require it to 
apply uniform fees impartially to all cus- 
tomers alike. 

4. Back up the trust men in declining 
to split fees, except where required by 
law, with co-executors and co-trustee. 
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in helping to 
in existing ac- 


5. Offer his services 
bring subnormal fees 
counts up to standard. 

6. Encourage and, if necessary, create 
the impression throughout the institu- 
tion that the trust department, no less 
than the banking department, is expected 
to show reasonable earnings. In other 
words, combat in every way possible the 
all-too-prevalent impression that the 
trust department is not expected to make 
money, that its unprofitableness is to be 
taken for granted. 


Instead of being discouraged by the 
present unprofitableness of trust busi- 
ness, I am a great deal more encouraged 
by the fact that even now one trust de- 
partment out of 12 is making money than 
I am discouraged by the fact that 11 out 
of 12 are losing money. The most en- 
couraging sign of all is that at last bank- 
ers and trust men are awake to the neces- 
sity of putting trust business on a pay- 
ing basis and are giving serious thought 
to costs and charges. 

I am reminded of a vivid incident in 
the ancient history of Israel. The pro- 
phet Isaiah in a fit of despondency cried 
out “. . . the children of Israel have for- 
saken thy covenants, thrown down thine 
altars, and slain thy prophets with the 
sword; and I, even I only, am left; and 
they seek my life to take it away.” Back 
came word from Jehovah, “Go, ... anoint 
Hazael ... King over Syria, ... and 
Jehu... king over Israel, and Elisha... 
prophet.” In other words, “Quit worry- 
ing and get busy.” 


Seventy-fifth Anniversary of 
First National of Chicago 


It was in 1863 that the First National 
Bank of Chicago was originally chartered, 
during the struggle between the States. 
Historians will probably tell us that a more 
inauspicious time could hardly have been 
chosen to organize a banking institution. 
The bank’s initial capital was only $100,000. 
Its first quarterly statement showed total 
resources of $481,848. With the passing 
of seventy-five years the First National 
Bank of Chicago now shows a total of well 
over $900,000,000 in resources. 

In 1903 the First Union Trust and Sav- 
ings Bank was organized by the First Na- 
tional to conduct its trust, investment, real 
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estate loan and savings business. This 
wholly-owned affiliate continued to serve 
in its original capacity until 1933 when it 
was absorbed by its owner bank. Changes 
in regulations altered the original plans laid 
down for the affiliate so the directors con- 
sidered it wise to consolidate the two busi- 
nesses. 

The trust department now has a staff of 
416 employees, of whom 22 are officers. 
The seniors are: Roy C. Osgood, John C. 
Mechem, Oliver A. Bestel, Robert L. Grin- 
nell and C. B. Jennett, all vice presidents. 
There are comparatively very few banks 
in the entire country with a trust depart- 
ment employing so many. 

The entire fourth floor of the bank build- 
ing and part of the fifth floor are devoted to 
trust. The space consists of considerably 
more than an acre. 

The bank’s clientele is also remarkable 
in its constancy. Several of the bank’s 
present customers have been on the books 
since 1863 and many, well known in Chi- 
cago, are on the half century roster, while 
there are thousands who have called the 
First National their bank for from ten to 
forty years. 








Frank G. Tallman 
Philanthropist and Collector 


Frank G. Tallman, vice president of the 
E. I. du Pont de Nemours & Co., who was 
widely known as a philanthropist and a 
collector of Lincolniana, named the Wil- 
mington Trust Company, Wilmington, Del- 
aware, as co-executor of his will. 

Mr. Tallman was placed on the company’s 
retired list at his own request in 1925, but 
continued as an officer and director. His 
association with the du Pont company began 
in 1905 when he joined the organization as 
a director of purchases. 

He established the $100,000 foundation 
bearing his name at Bowdoin College. He 
contributed to the John Edson Sweet Mem- 
orial at Cornell, provided a cottage at the 
Onondaga County Orphans home in Syra- 
cuse, N, Y., and donated chimes to the thirty 
Protestant Episcopal churches in Wilming- 
ton. 


Frederick Thomas Moore 
Arms Expert 


Frederick Thomas Moore, first vice presi- 
dent, general works manager and director 
of Colt’s Patent Firearms Company, was 
recognized as the leading expert on ma- 
chine guns in the United States. Mr. 
Moore worked with the late John M. Brown- 
ing, gun inventor, in the development of 
machine guns and automatic pistols. He 
was often consulted by the United States 
War Department and represented Colt’s in 
the presentation of machine guns in many 
of the countries of Europe. 

The Phoenix State Bank and Trust Com- 
pany, Hartford, Connecticut, has been ap- 
pointed administrator of his estate. 


Dr. R. Tait McKenzie 
Sculptor, Physician 


Dr. R. Tait McKenzie, sculptor, physician 
and J. William Wright research professor 
of physical education at the University of 
Pennsylvania, named in his will the Girard 
Trust Company, Philadelphia, co-executor 
and co-trustee of his estate. 

Dr. McKenzie was widely known as a 
physician, lecturer and instructor but 
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achieved his greatest distinction as a sculp- 
tor. His particular abilty was to present 
in sculpture men and women in action and 
his statues of athletes are known around 
the world. During his lifetime he had ex- 
hibited in the French Salon and the Royal 
Academy. 

During the World War he was commis- 
sioned temporary major in the Royal Army 
medical corps and inspector of physical 
training for Lord Kitchener’s armies. 
Among the war memorials he designed are 
those at Edinburgh, presented to Scotland 
by Americans of Scottish extraction. 


Frank Pierce Carpenter 
Industrialist and Philanthropist 


The Amoskeag Trust Company, Man- 
chester, New Hampshire, was named trus- 
tee for four charitable trusts created under 
the will of the late Frank Pierce Carpenter. 

Mr. Carpenter was one of New Hamp- 
shire’s outstanding philanthropists. It is 
estimated he gave away $4,000,000 to chari- 
ties in the last twenty-five years. 

He had been president of the Amoskeag 
Paper Mills since 1885 and was a director 
and member of the finance committee of 
the New Hampshire Fire Insurance Com- 
pany, a director of the Hanover Fire In- 
surance Company and the Amoskeag In- 
vestment Company and a trustee of the 
Amoskeag Manufacturing Company. 


Dr. Thomas McBurnie 
Optometry Expert 


Dr. Thomas McBurnie, president of the 
State Board of Optometry Examiners, New 
York, named the City Bank Farmers Trust 
Company of New York City as co-executor 
of his will. 

He was a former president of the Brook- 
lyn, State and American Optometric Asso- 
ciations and was honorary president of the 
national organization. Before Dr. McBur- 
nie became a member of the New York 
Board of Optometry Examiners in 1920 and 
president in 1922, he had practiced optome- 
try for thirty-five years in Brooklyn, N. Y. 

In 1934 he was appointed a member of 
the N. R. A. Optical Retail Code Authority. 









Open Horum 


A Clearing House of Fiduciary Views and Comments 


Readers of Trust Companies Magazine are invited to express opin- 
ions, suggestions and inquiries on matters of interest to fiduciaries, for 
presentation and discussion in this department. 


Is Trust Business a “Business”? 


To The Editor: 


HERE are promising signs in the 

heavens of late which many Trust 
men have been earnestly and patiently 
awaiting for years. It is in the nature 
of a disillusionment. The recent article 
by Gilbert Stephenson in your May issue 
asking and answering the question as to 
whether or not the Trust business is a 
luxury business is one of the signs. That 
the Trust business was born with a sil- 
ver spoon in its mouth and nurtured like 
a little sister of the rich is the unvar- 
nished truth. 

Conceived as a by-product of the com- 
mercial banking business, it never has 
been brought up to stand on its own feet 
and it is no wonder to those who have 
watched it grow although it seems to be 
a source of astonishment to some that 
Trust Departments do not pay. Conceived 
and spoon-fed by large estates of yester- 
day, is it any surprise that it is classi- 
fied as a luxury business? While Gil- 
bert Stephenson hopes and prays that it 
is not, the facts seem to bear out that 
conception. 

Housed in quarters more elaborate 
than the commercial bank departments, 
officered by men of greater social back- 
ground and proclivity, is it any wonder 
that one of the largest Trust Company’s 
chairman at the beginning of this year 
proclaimed from the housetops that his 
Trust Department couldn’t make money? 

Is it a luxury business? It certainly 
has every earmark and symptom of that 
disease. And this brings me to the ques- 
tion that I should most earnestly like to 
ask of your Forum readers: Is the Trust 
Business a business? 


Selling Price—The proven principle 
upon which any successful business has 
been founded, is that before a product 
was offered to the public or manufac- 
tured, a very definite, accurate and pains- 
taking effort had been made to determine 
its costs, and to those costs a reasonable 
measure of profit was added. Result— 
the selling price. The Trust Depart- 
ments have followed no such path. Even 
today after years of establishment, Trust 
Departments do not know their costs. 
What business could possibly be success- 
fully operated without accurate costs? 
On the first count, therefore, Trust Busi- 
ness is not a business. 


Alteration and Maintenance—Another 
accepted principle of successful business 
is that, for a certain price, certain defin- 
ite things or services are available. 
Prices and services are listed. You get 
so much and no more. You don’t get 
whatever you may think you should have 
just because you are influential or you 
are well-known personally to the Presi- 
dent of the Corporation or do a lot of 
business with them. If you are a whole- 
saler, you obtain the wholesale rate (if 
there is one) and if a retailer, the retail 
list price. 


Let me illustrate. A person of wealth 
or influence opens a trust account. Very 
naturally he expects greater attention 
than does a person of lesser means. He 
pays more. But the Trust Department 
accepts a greater risk. Let us pass that 
for the moment. He says, “You have a 
standard fee—I will pay it’ (he doesn’t 
always say that, but let us pass that for 
the moment, toc) “but I shall expect you 
to do so and so with my investments. I 
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want to maintain the original list of se- 
curities” (including some local and un- 
listed issues about which the Trust Com- 
pany knows little) “and, of course, I do 
not want you to sell any of them even 
though the list is very long; then I shall 
expect a special form of statement, and 
I want them a great deal more frequent- 
ly than is your custom, and I particular- 
ly want to call upon your Investment An- 
alysis Department for much help in keep- 
ing me posted as to market trends and 
whatnot. Don’t forget also that I must 
insist on the investment clause being 
drawn just as it is, I to retain the power 
of investments but you to assume the 
full responsibility, for you advertise, do 
you not, that you are expert in all invest- 
ment matters?” Yes and yes and yes. 
The Trust Department takes it, at its 
standard fee if it is lucky. 


What is wrong with that picture? 
Well, as long as we are asking the ques- 
tion as to whether the Trust Business is 
a business we make some comparisons 
with other businesses. Let us consider 
the automobile business. Every one un- 
derstands how cars are sold. An impor- 
tant customer having already purchased 
a Lincoln comes in to buy a Ford. He 
looks over the various models and selects 
one that meets his fancy. 


He says he will take it, but down in the 
country where he lives there is much fog 
and the ditches are deep and for that rea- 
son he would like a right-hand drive; also, 
his wife has grown rather stout with the 
years and would not be comfortable except 
with a back seat about five inches wider— 
that can be done, can’t it?” 

“Of course,” says the salesman, “we shall 
be delighted to do that for you—a special 
body and right hand drive. May take a lit- 
tle longer, but most certainly yes.” 

“At the list price?” 

“Oh no, not at the list price! 
for a special price.” 


But we can 


Would any company not engaged in a 
charitable pursuit do that job for the 
list price? Certainly not! But the 
Trust Department will and does every 
now and then. And it wouldn’t be so 
bad if it were like the automobile—when 
it had been delivered, that was the end 
of the contract. Suppose he wanted a 
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similar job every year? How long 
would the company continue in business? 
Is the Trust Business a business? 

Outgrown Legal Clothes—Now there 
is a third great difference between profit- 
able business and Trust Department 
business, and that is the field or atmo- 
sphere in which it lives and operates. 
Without intending any slur on the legal 
profession, what business can be success- 
fully operated by lawyers and in a field 
so dominated by legal trappings and tra- 
ditions? I know of none. The Trust 
Business to be successfully operated must 
be freed from such legalistic and out- 
moded methods, procedures and restric- 
tions. Conceived in legal ritual, it can 
nevertheless be born again and permit- 
ted to breathe the air of simple language 
and enlightened freedom. 

Our life insurance business, great as 
it is, could never have reached its larger 
usefulness had it not merged successful- 
ly from unstandard and_ tailor-made 
policy writing. One does not write his 
own life insurance policy provisions in 
his lawyer’s language today. Every pol- 
icy is standard. Neither should prospec- 
tive Trust Department clients expect 
tailor-made services at wholesale prices. 
Is Trust Business yet a business? What 
do your readers think? 

QUAESITOR 


Why Discriminate Against Trustee? 


Dear Sir: 

Congratulations to Mr. Louis S. Head- 
ley, Vice President of the First Trust 
Company of Saint Paul, on his article, 
“Optional Settlements and Trustees” in 
your May 1938 issue. He has performed 
a splendid service in making such a clear 
analysis of the attitude of life insurance 
companies toward allowing trustees, cor- 
porate and otherwise, to have the right 
as the beneficiaries of insurance policies 
to take advantage of the optional meth- 
ods of settlement. 

Mr. Headley’s point is well taken that, 
other factors being equal, policies in 
those life insurance companies which al- 
low such a disposition should be more 
attractive to many prospective purchas- 
ers than policies in those companies 
which do not. 





TRUST COMPANIES 


There may be relatively few instances 
in which a corporate trustee would util- 
ize the optional methods of settlement as 
a medium of investment, and presumably 
such instances would be confined to those 
life insurance trusts in which the instru- 
ment specifically authorizes such invest- 
ment, but it seems illogical that this 
privilege should be denied to a trustee, 
as it is by many of the insurance com- 
panies, merely because it is a trustee. 

May I suggest that your valuable pub- 
lication could perform a further useful 
service by making a survey of the prac- 
tices of leading insurance companies in 
this regard and setting forth the results, 
in comparative form, together with the 
reasons for the positions taken by the 
respective companies. 


Richard S. Crampton 
Asst. Secy., Girard Trust Co., Philadelphia. 


Insurance Policy Analysis 


Dear Sir: 

“Optional Settlements and Trustees,” 
by Louis S. Headley, which appeared in 
the May issue of Trust Companies Maga- 
zine, comprises a discussion which is 
indeed worthy of the reader’s time. In 
this article, the author calls attention to 
the existence of a real problem and one 
which demands further clarification. In 
the course of his dissertation, he empha- 
sizes the importance of more scrutinous 
care on the part of the scrivener when 
confronted with the outlining of the 
powers of the trustee insofar as they 
relate to settlement options. The signi- 
ficance of this suggestion should not be 
overlooked. 


The time to avoid conflicts is before 
the opposing contentions arise. Much 
time and money can be saved by antici- 
pating open gaps, and by responding to 
them in advance. Through diligent policy 
analysis, as recommended by Mr. Head- 
ley, plus an effort to determine the in- 
surance company’s attitude at the time 
the trust instrument is to be executed, 
the question of a corporate trustee’s 
right to exercise settlement options is 
likely to encounter a far less amount of 
contradiction. 

A Member of the New Jersey Bar. 


The 
Oldest Trust Company 


in Pittsburgh 


ESTABLISHED 1867 


. 
Member Federal Reserve System 
Member Federal Deposit Insurance 


Creve elereterere 


PEOPLES-PITTSBURGH 
TRUST COMPANY 


PITTSBURGH, PA. 


Research Insurance 


Editor, Trust Companies: 

When you state in your recent article, 
“Improving Our Financial Architecture,” 
that “the compilation of ‘legal lists,’ 
which are necessarily based wholly on 
past history, has not provided a reliable 
gauge for distinguishing ‘the quick from 
the dead’,” I believe you have put your 
finger on one of the main reasons why so 
many estates end up with apologies. 

One of our very good clients has stated 
—“T want to be certain that I am not 
leaving my estate holding a bag filled 
with first mortgages on museums.” 

This danger can certainly be mini- 
mized if we keep one eye well cocked to 
the research policy of the corporation 
with whom we invest our money. 

When we loan or invest, we take for 
granted that the assets are well covered 
by fire insurance. Let us be as certain 
that the life insurance policy, the prem- 
ium on which is the research appropria- 
tion, is not overlooked. 


Bert H. White 
V. P., Liberty Bank of Buffalo, N. Y. 





Excerpts From Selected Articles 


Corporate Trustee’s Statutory Duty 
to Keep Trust Res Separate 


Temple Law Quarterly, April 1938. Note by E. 
B. G. 


N 1535 Parliament enacted the famous 

Statute of Uses, and from that time on, 
courts of equity and legislative bodies have 
united to lend beneficiaries their watchful 
eare. It was inevitable that, on occasions, 
courts and legislatures would differ on what 
that measure of care should be, and how the 
interests of both beneficiary and trustee 
might best be served. Such a cleavage 
seems to have been wrought in Pennsyl- 
vania by the passage of the act of 1925, 
and the decisions of four supreme court 
cases decided under that statute. The act 
imposes on corporate trustees the duty to 
keep all trust funds and investments separ- 
ate and apart from the company assets, and 
to designate such investments so that the 
trust should be clearly known. 


The reasons for the rule are clear: 
economic depressions, which tempt the 
trustee to allocate market losses to unde- 
signated trust property and credit gains 
to his own estate; the difficulty laid upon 
the beneficiaries in tracing the trust res; 
the possibility that the trustee’s creditors 
may attach trust property as belonging to 
their debtor; and the ability of a fraudulent 
trustee to cut off the cestui que trust’s 
equity by a transfer to a bona fide pur- 
chaser. 

The Act seems unequivocal; the language 
is peremptory. Obviously the intent of the 
legislature was to require that mortgages 
taken exclusively! for a trust estate should 
be so designated on public records. 


Yost’s Estate Hard On Trustees 


When Yost’s Estate,? the first case de- 
cided under the statute, arose in 1934, the 
court found no difficulty in applying the 
statute strictly. The decision caused a 
furor among trust companies. They felt 
that if they should be forced to account in 


1. Investments in participation mortgages may be 
designated on the company books under the last 
proviso of clause 5 of the Act of 1925. 

2. 316 Pa. 463 [60 Trust Companies 201, Feb. 
1935]. 


money to their beneficiaries for all invest- 
ments improperly held, despite their good 
faith, they would be driven to financial 
ruin. The troublesome economic times of 
the thirties had brought in their wake an 
inevitable depreciation in realty values, and 
the court had not even considered it an im- 
portant factor that the loss in Yost’s Es- 
tate occurred, not through the failure of 
the trustee corporation to hold the invest- 
ment as trustee, but simply because the 
mortgagor had defaulted in payments and 
had failed to produce tax receipts. The 
loss would obviously have occurred even 
if the trust res had been carried exactly as 
the statute prescribed. 

The legislature hearkened to the plea of 
corporate trustees throughout the state, and 
passed a moratorium statute within six 
months after the decision was handed down. 
The conditions laid down as precedent to 
the granting of a two-year stay were good 
faith, separation of trust funds, and clear 
designation thereof on company books and 
records. The statute of 1935 seems to in- 
dicate a liberal trend in legislative policy. 
Whereas the previous act made liability 
for breach of the duty peremptory, “in all 
cases”, the new act leaves a loophole for 
the trustee who acted in the spirit, though 
not in strict obedience to the letter, of the 
law. 


A Reversal of Policy 


Six months after the statute of 1935 went 
into effect, the opinion in Guthrie’s Estate’ 
was handed down, in which the court made 
as complete a volte-face as had its legisla- 
tive brethren. Curiously enough, the court 
does not mention the 1935 statute, though 
the legislative policy therein reflected would 
have given weight to its reasoning. Rather 
does it base its decision on the very factors 
which it rejected in Yost’s Estate, although 
it carefully states that the facts are “in 
vital respects distinctly different.” 
Notwithstanding the similarities in the 
facts and conditions of the two cases, the 
court was quick in refusing to reverse 
Yost’s Estate, from which “the record now 
before us [is] very different.” Several 


3. 320 Pa. 530 [62 Trust Companies 345, March 
1936]. 
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writers have had similar difficulty in dis- 
tinguishing the cases. All seem to agree 
that the Guthrie case overruled Yost’s Es- 
tate, despite the court’s vigorous denial of 
such a procedure. 

This confusing condition of the law has 
since been further entrenched by the de- 
cisions in two later cases, Quest’s Estate+ 
and Dillon’s Estate,5 both handed down the 
same day. In both these cases declarations 
of trust had been entered on the corpor- 
‘ ation’s ledgers; in neither case was the 
failure to comply with the statutory method 
of recording, the cause of the loss. 


In the Quest case, the cestui que trust 
was informed of the investment ten days 
after it was made; in the Dillon case, 
“ample information” was rendered. Yet 
the court found in the latter case that the 
trustee acted in the “utmost good faith”, 
while in the former, its conduct was 
“wrongful”. Is the sole factor for contra- 
distinction the attempt of the trustee to 
right its wrong by assigning the mortgage 
on the public records? 


Distinctions Without Differences? 


It would seem important to note that 
the trustee in the Dillon case did not assign 
the trust investment publicly until after the 
cestui que trust had filed exceptions to his 
account; not, as in the Guthrie case, before 
such exceptions were filed. But the court 
in Dillon’s Estate says: “This factual dis- 
tinction is of no legal consequence. The 
corporate trustee cannot be penalized mere- 
ly because it was not practically possible 
to adjust the public records immediately 
upon refusal of reargument in Yost’s Es- 
tate.” In Quest’s Estate however, as point- 
ed out in the original paper-book of the 
trustee, the life tenant under the trust had 
died, so the estate could not have been 
bound by any subsequent assignment. If 
it was “not practically possible to adjust 
the public records immediately” in Dillon’s 
Estate, it was legally impossible to do so 
in Quest’s Estate. 

Is this difference the rationale for the 
court’s statement in Dillon’s Estate that: 
“The answer is that the facts in this case 
are not the same as those in Yost’s Estate, 
which consequently is not an authority 
here. The instant case, because of the 
factual situation it presents, falls directly 
under Guthrie’s Estate ...”? Does this 


4. 324 Pa. 230 [63 Trust Companies 758, Dec. 
1936]. 

5. 324 Pa. 252 [63 Trust Companies 758, Dec. 
1936]. 
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difference produce the “same equitable ap- 
peal” which brings Dillon’s Estate under 
the rule of Guthrie’s Estate? Does this dif- 
ference comprise the facts necessary “to 
justify the intervention of equity’? It is 
submitted that the answer to these ques- 
tions must be in the negative. 

Further, it is submitted that the true rule 
should be that adopted by the American 
Law Institute,® and followed in the recent 
Connecticut case of Chapter House Circle 
of the King’s Daughters v. Hartford Nation- 
al Bank & Trust Co.7 The Restatement 
rule there acknowledged is as follows: 

“If the trustee takes title to the trust property 
in his individual name and no loss results from 
his so doing, he is not liable for breach of trust. 
. . - The breach of trust in such a case is merely 
a technical breach of trust, and no loss has re- 
sulted therefrom. If, however, he took title in his 
own name in bad faith, intending to misappro- 
priate the property, he is liable for the full 
amount of the mortgage and interest thereon. 
Even if he acted in good faith, if a loss resulted, 
from the fact that he took title in his own name, 
. . - he would be. liable for the loss.” 

The adoption of such a doctrine would 
give proper proportionate weight to the ele- 
ments of causation and good faith, rather 
than to the relatively unimportant factor 
of subsequent rectification. Then, such fac- 
tors which present “some special cause to 
the contrary” would be clearly defined. 

It might be objected that following the 
Restatement rule would emasculate the Act 
of 1925, but such a view could not ser- 
iously be maintained after the precedent 
offered by the decisions in the Guthrie and 
Dillon cases. Besides, the subsequent Act 
of 1935, as pointed out above, is a reflection 
of a later legislative policy toward a more 
liberal view—a view which seems to be a 
just attitude toward “harassed trustees 
during a period of economic depression.” 

6. Restatement, Trusts (1935) § 179 (d). 

7. 121 Conn. 558 (1936) [63 Trust Companies 
266, Aug. 1936]. 

a 


Railroad Crisis Due To Rate Base 


The present railroad crisis is not due to 
over-capitalization, nor to lack of moderni- 
zation, nor to the decline in gross earnings, 
but rather to the fact that the rate base 
has not been kept in adjustment with the 
price level, Fairman R. Dick, of the invest- 
ment banking firm of Dick & Merle-Smith, 
New York, declared before the annual con- 
vention of the New Jersey Bankers Asso- 
ciation last month. Today, he said, the 
difference between collapse and prosperity 
is the fractional sum of two mills per ton 
mile in rates. 
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Chicago Has Active Life Insurance Trust Council 


HE Chicago Life Insurance and Trust 

Council held its initial meeting on May 
24. A. E. McKeough, president of the Chi- 
cago Association of Life Underwriters, pre- 
sided. The following men were elected as 
officers and members of the executive com- 
mittee: 

President, Philip B. Hobbs, Agcy. Mer. 
Equitable Life Assur. Co.; Vice president, 
Harold Eckhart, Vice president, Harris 
Trust & Savings Bank; Secretary, Alanson 
S. Ingersoll, Mutual Benefit Life Insurance 
Co.; Treasurer, Samuel Marsh, First Na- 
tional Bank. 


Executive Committee 
Bank 
Donald W. Laing, Asst. Secy., Northern 
Trust Company, 1 year. 
R. Donald Cameron, 2nd V. P., Continental 
Illinois Bank, 2 years. 
Roy K. Thomas, Asst. Trust Officer, City 
National Bank, 3 years. 


Insurance 

li. K. Nickell, Connecticut General (AI- 
lison agcey), 1 year. 

E. W. Hughes, General Agent, Massa- 
chusetts Mutual Life, 2 years. 

John R, Hastie, Manager, Mutual Life of 
New York, 3 years. 

John C. Mechem of the First National 
Bank of Chicago was the first of the two 
speakers on the program. We quote the 
opening paragraph which is identical with 
remarks he made in 1927 and which today 
are appropriate in expressing his opinion. 

“The life insurance business and the 
trust business are the two finest businesses 
in the world—first, because they are found- 
ed on the ideals of protection of those who 
for one reason or another are unable to 
protect themselves and secondly, because 
they have the greatest possibilities for 
growth of any business in the world. Why 
then, can we not go on together to the end 
that all should ultimately achieve the full 
meaning of co-operation to which I origin- 
ally referred—joint action and profit shar- 
ing. We can, and we can only, if all sin- 
cerely believe that our efforts are not com- 
petitive and if we can achieve that mutual 
response which can only be found on a com- 
plete mutual understanding.” 

Felix D. Simon, C. L. U., Penn Mutual, 
recommended that statistical information be 
compiled to show the rate of return earned 
on life insurance funds placed in the care 
of the trust departments of banks. Atten- 


tion was called to the fact that this subject 
was discussed at length by Gerard S. Brown 
in the December 1936 issue of Trust Com- 
panies and later reprinted in Life Associa- 
tion News. 


Functional Differences 


Mr. C. J. Zimmerman, C.L.U., General 
Agent, Connecticut Mutual, was the second 
scheduled speaker. He stated that while it 
was not possible to draw a straight line of 
demarcation acceptable to all between the 
functions of optional settlements in life in- 
surance contracts and corporate trust ser- 
vices, nevertheless such a division of func- 
tions does exist. 


He pointed out that in most instances 
the corporate trustee should be used wher- 
ever an intimate knowledge of the condi- 
tion of the beneficiaries is necessary, and 
also that life insurance companies would 
not accept discretionary power, whereas 
trust companies would accept such power 
of discretion. He further said wherever a 
complicated settlement was involved the cor- 
porate trustee should be employed, and that 
furthermore where the exercise of judg- 
ment on the part of the trustee was neces- 
sary, such as in the purchase of a home 
for a beneficiary or the retirement of a 
mortgage, it was absolutely essential to use 
a corporate trustee. 


He stated that life insurance companies 
should be used wherever the amount of in- 
surance was comparatively small and wher- 
ever the annuity options were involved. He 
further stated that life insurance companies 
should be used whenever the principal was 
to be paid out in a comparatively short pe- 
riod of time. 


Continuing, he said the primary function 
of both life insurance men and trust officers 
was to keep the best interests of the client 
always in mind. Both life underwriters 
and trust officers should recognize the ser- 
vices as well as the limitations of the func- 
tions to be performed by each institution. 


He stated that legislation injurious to one 
group or the other must eventually be in- 
jurious to both groups, and he made a plea 
for continued understanding and friendship 
of the two groups so that they might work 
together for their best interests and the 
best interests of those individuals who are 
served by both groups. 





Developing Trust New Business 


Favorable Publicity Results From Photography Contest 


UST who or what is responsible for 
the photography craze that has swept 
the country would be hard to determine. 
It is in all probability the natural evolu- 
tion of an industry which allows versatile 
and artistic instincts to be expressed by 
a large portion of the people who are 
unable otherwise to 
express themselves 
creatively. 


The why’s and 
wherefore’s are un- 
important. What is 
important, ho w - 
ever, is having 
the foresight, or 
the ‘‘nose for 
news”, for realiz- 
ing and recogniz- 
ing the interest 
such a hobby stim- 
ulates among all 
classes of people. 


It was a natural 
turn of events for 
newspapers and 
publishers to capi- 
talize on amateur 
photography, but 
for financial institutions to realize the 
possibilities, in terms of furthering their 
interest, was a bit unnatural. There is 
no need to quibble over whether a natural 
- or an unnatural discovery is worthwhile 
in this instance. The results of a few 
banks have unquestionably proven it to 
be very much worthwhile. 

Among the first trust companies to 
capitalize on photography was the Mont- 
clair Trust Company of Montclair, New 
Jersey, a wealthy residential section 
within commuting distance of New York 
City. This institution sponsored a con- 
test for amateur photographers. Par- 


ticular emphasis was placed on Montclair 
subjects and special awards were pro- 
vided for children up to fourteen years 
of age to encourage them, the bank said, 
“in cultivating a useful hobby and to 
further develop their artistic sense 
through this popular art.” 

For the good will 
of local merchants 
the plan provided 
for the awards to’ 
be made in certifi- 
cates negotiable 
only in Montclair 
stores. The certifi- 
cates were issued 
in $5. denomina- 
tions obviously to 
spread purchases 
among as many 
merchants as pos- 
sible. 


Over a thousand 
photographs were 
entered in the con- 
test and an unusual 
interest was 
aroused among the 
townspeople. The 

local newspaper, due to the real news 
value of the story, gave much free space 
to publicizing the contest. The winning 
photo was reproduced as well as a photo 
of the prize winner and his family. Both 
pictures were about 6 x 6 inches. In 
addition to this, three full columns were 
devoted to telling of the completed con- 
test. 

Although the judges had no connection 
with the trust company their selection of 
the grand winner was a print an expe- 
rienced trust advertising man might have 
chosen to illustrate his copy (see cut). 
The picture, being an appealing pose of 


755 





756 


two children, fits in admirably with a 
trust department’s program of conserv- 
ing estates for a man’s heirs. Readers 
of Trust Companies probably recall what 
M. J. Campbell, Assistant Secretary of 
the Marine Trust Company of Buffalo, 
N. Y. said in the April, 1937 issue: 
“Aside from the innate interest of peo- 
ple in children, surveys which have been 
made for insurance companies indicate 
that the head of a family is concerned 
with the protection of children even more 
than the widow, and if this is the case, 
the child appeal should be unusually 
strong in trust advertising.” 


Because the success of the contest far 
exceeded all expectations of the Mont- 
clair Trust Company, I. B. Grainger, 
president of the institution, has an- 
nounced that the bank plans to make it 
an annual event. 


+ —+ —+ 


$500 Penalty 
If You Neglect This 


In an attractive booklet with the above 
alarming title the Trust Company of 
Georgia, Atlanta, poignantly points out 
some of the liabilities an executor assumes 
when he qualifies to act under a will. 

The text states: “Suppose you are the ex- 
ecutor of someone’s will. Within a specified 
time after his death, or your qualification 
as executor, you must give a certain ‘no- 
tice to the taxing authorities. For failure 
to do this, you are liable to a $500 fine. 


“This is one of many examples of how 
an inexperienced or careless executor can 
expose himself and the estate to loss. ***” 


—- —> -—+ 








The Bank of Bermuda, Hamilton, Ber- 
muda, has been a very active trust adver- 
tiser considering that the trust department 
is only a little over a year old. 


Their latest mailing piece to come to our 
attention is an attractive folder on 


What Is A Life Insurance Trust? 


This folder explains in a few words -the 
basic principals of a life insurance trust. 
It is a simple treatment of a complicated 
subject and presented in such a form as to 
cause an interested party to inquire further 
into the matter. We are printing the open- 
ing paragraph. 
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“A life insurance trust is an arrange- 
ment whereby at your death this Bank col- 
lects the proceeds of your life insurance 
policies, invests the money, pays the in- 
come to your beneficiaries and finally dis- 
tributes the fund itself.” 


t— —e- — 
A Tax Folder 


The principal features of the 1938 Rev- 
enue Act have been incorporated in a little 
folder entitled “Digest of Important 
Changes in Federal Taxes” by the Tax Pub- 
lications Company, Boston, Mass. 

The folder notes the changes in the 1938 
Act by the use of a different type. The 
undistributed profits tax, the new capital 
gains provision as well as others are given 
treatment. There is a combined Estate and 
Gift Tax Table and illustrations of estate 
tax savings through gifts. 

A number of trust companies are dis- 
tributing these folders for goodwill and 
business builders. 


- -—+ -+ 


The United States National Bank, Port- 
land, Oregon, continues to use a folder, the 
form they adopted quite some time ago, 
which carries a striking halftone of some 
Oregon scene. There is a paragraph de- 
voted to explaining the picture in language 
a travel agency might describe your sum- 
mer vacation to be. 

Inside the folder is the trust message 
which is generally pertinent to the time 
of year, or, on occasion ties into the illus- 
tration on the front cover. Their recent 
mailing is headed: 


Mid-Year and Making a Will 


Following is an excerpt from the folder 
which gives an idea of the copy used in the 
series: 

“As the good year 1938 swings to the 
close of its first half, most business firms 
and many individuals check their progress, 
take account of stock and formulate plans 
for the future. Prudence, tradition and good ° 
business dictate frequent “stock taking.” 

“Why, then, is it not a proper time to 
take stock of plans that lie closest to the 
heart of every man of family---plans for 
the future protection of loved ones and de- 
pendants ? 

“First and basic requirements of such 
plans is, of course, a will. Only by making 
a will can you project your plans, hopes 
and wishes into the future. Only by mak- 
ing a will can you definitely and specifically 
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make sure that your present plans will be 
carried out as you wish. 

“Making a will is a duty that no thought- 
ful person can escape.” 


— —= + 


Case Histories 


“6 LMOST every study of human prob- 

lems these days leans heavily upon 
the case history method. By studying one 
of us, it has been found, much helpful in- 
formation can be excavated about the rest 
of us. In the thumbnail sketches below you 
will recognize, perhaps, problems akin to 
your own—and the solutions which these 
people discovered may suggest courses of 
action of major advantage to you. 





Surgeon’s Secretary 


“Dr, Adams is a surgeon. He is on the 
staff of several hospitals and has a big 
practice. His skill is widely recognized and 
well rewarded but until a few years ago he 
had accumulated a surprisingly small sur- 
plus. He is a busy man, but he is not a 
business man. He said so himself and a 
look into his safe deposit box would have 
convinced any doubter. What he needed, if 
he were to have any substantial backlog 
upon retirement, was a financial secretary 
—someone to look after his investments, to 
see that transactions were properly executed 
and recorded, to inform him of changes af- 
fecting his investments, besides taking care 
of all the physical details incident to the 
care of his investment funds. 

“When Dr. Adams casually mentioned 
his difficulties, a brother physician offered 
diagnosis and suggested treatment. The 
result was a Custodian Account with a cor- 
porate trustee. Dr. Adams’ investment ac- 
count has grown steadily and surely, yet 
he has been free to devote all his energies 
to his profession, unhampered by investment 
management worries.” 


He Was “Honored” 


“For fifty years Mr. Anderson and Mr. 
Bartlett had been close friends. No one 
was surprised after Mr. Bartlett’s death to 
find that he had named Mr. Anderson trus- 
tee. Gladly Mr. Anderson assumed the re- 
sponsibility, deeming it a privilege to per- 
form this last service for his old friend 
and feeling competent, with his many years 
of business experience, to discharge his du- 
ties without much difficulty. Very soon, 
however, he discovered that there is a vast 
difference between running one’s own busi- 
ness and winding up another man’s affairs, 
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particularly when the task is closely hedged 
by rule and rote. Completely unexpected 
difficulties imposed themselves; some of the 
heirs chafed at any delay and gave vent to 
scantily veiled criticism. Much of the time 
Mr. Anderson felt as if he were working 
in a foreign land, surrounded by strange 
customs and an unknown language. 

“Eventually, of course, after much worry 
and hard unappreciated work, he completed 
the settlement of the Bartlett estate. But 
long before the end of that task was in 
sight he had revised his own will to appoint 
a corporate executor—for the sake of his 
family, his estate, and the friend himself— 
no friend of his would be saddled with du- 
ties demanding not the experience of a 
specialist but that of an organization of 
specialists.” 


Today’s Problems—Today’s Solutions 


“These are hypothetical cases, naturally. 
But the problems are not. Ina period when 
tax and investment questions daily become 
more complex, when the achievement of 
economic security is far from easy, these 
and similar problems are constantly being 
faced by many individuals. To most of 
them, modern trust service provides the 
right answer, not through any private brand 
of magic but simply by the application of 
collective, specialized experience, organized 
facilities, and constant day-by-day study of 
property transfer, conservation and man- 
agement. We will be glad to give you the 
benefit of this experience.” 


Taken from PROPERTY, a Cambridge Asso- 
ciates Publication, Boston. 


Manufacturers Trust Company 
Publishes Revenue Act of 1938 


Manufacturers Trust Company, N. Y., 
has published .a book dealing with the 
Revenue Act of 1938, which contains the 
text of the new Federal tax law together 
with an explanation of its more impor- 
tant features as well as explanatory 
tables. The provisions of the old law 
dealing with estate and gift taxes are 
also included, as are the relatively minor 
changes made in these particular taxes. 
A feature of the book is the comparative 
data showing the old and new provisions 
applicable to undistributed profits and 
capital gains. 
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Trust Powers 


(Continued from page 677) 


Twelfth: Alteration and Revocation 


Notwithstanding anything to the con- 
trary herein contained, the grantor may 
from time to time during the continuance 
of the trust, and without the consent of 
any of the persons interested in the 
trust, by instrument in writing executed 
and acknowledged in the manner re- 
quired for a deed of real property so as 
to enable it to be recorded in the State 
of New York, and delivered to the trus- 
tee, modify, alter or amend in any man- 
ner or revoke in whole or in part this 
indenture and the trusts then existing, 
and the estates and interests in property 
hereby created, or may withdraw, from 
time to time, any or all of the property 
subject to the trusts hereby created, and 
in case of such revocation or withdrawal, 
said instrument shall direct the disposi- 
tion to be made of the trust fund, or of 
the portion thereof affected by such re- 
vocation or withdrawal, and the trustee 
shall make, execute and deliver such in- 
struments, if any, and make such con- 
veyances and transfers of property as 
may be necessary or proper in order to 
carry the same into effect, and no one 
shall have any right, interest or estate 
under this indenture except subject to 
the modification, alteration or revocation 
thereof, or the withdrawal of property 
thereunder. 


This provision is, of course, optional 


with the grantor. The effect of this 
clause on possible taxes should, of 
course, receive attention. 


Thirteenth: Notice 


It shall be the duty of the several per- 
sons to whom the trustee is directed to 
make payments hereunder to notify the 
trustee of the happening of any event by 
reason of which such persons or any of 
them may become entitled to receive any 
such payment, and to furnish proof to 
the satisfaction of the trustee of the hap- 
pening of such event, and any payment 
made in good faith by the trustee con- 
trary to the provisions hereof, if made 
prior to receiving such notice and such 
satisfactory proof, shall be deemed to 
have been a proper payment by the trus- 
tee, and the trustee shall be credited ac- 
cordingly. 


The purpose of this provision is to 
place upon the persons interested in 
the trust the duty of informing the 
trustee of any change whereby a differ- 
ent disposition of the trust property be- 
comes effective, and releases the trus- 
tee in the event that such notice is not 
given to it, and such change does not 
come to its attention. 


Fourteenth: Primary Objects of Bounty 


The: grantor hereby declares that the 
income beneficiaries of the trust created 
hereby are the primary objects of his 
bounty, and accordingly declares that all 
doubts which may arise hereunder as to 
the construction of this trust agreement 
or as to the determination of whether any 
particular item should be charged against 
or credited to principal or income, or as 
to any other matter, shall in each in- 
stance be resolved in favor of the in- 
come beneficiaries. 


A reading of the decisions in New 
York involving the respective rights of 
income beneficiaries and remaindermen 
will reflect the importance which the 
courts have placed on the question of 
what persons are the primary objects 
of the grantor’s bounty in an effort to 
reach a decision as to his intention. 
The insertion of a declaration by the 
grantor of his intention is particularly 
important since it has been the tradi- 
tional attitude of the courts to pre- 
serve corpus, even though it is a mat- 
ter of common knowledge that were the 
testator present to testify, he would in 
many cases select the income benefi- 
ciaries as the ones to be favored. 


Fifteenth: Taxes 


The trustee shall pay to the legal rep- 
resentatives of the estate of the grantor 
from out of the principal of the trust. 
fund, the proportion of the total of all 
estate, inheritance, transfer and succes- 
sion, or other similar taxes, levied and 
imposed by the United States, the State 
of New York, or any other State, whether 
domestic or foreign, on the estate of the 
grantor, which the property forming the 
principal of this trust bears to the total 
taxable estate of the grantor. 


This clause has been inserted to avoid 
whatever doubt may exist as to the lia- 
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bility of the trust to pay its share of 
the inheritance taxes on the grantor’s 
estate in the event that the trust is sub- 
ject to such taxes. 


Sixteenth: Definition of “Securities” 


The term “securities” whenever used 
in this agreement shall be deemed to in- 
clude stocks of any kind or class, bonds, 
notes, obligations, rights, warrants, 
mortgages, mortgage certificates, and 
such other evidences of indebtedness and 
certificates of interest as are usually re- 
ferred to by the term “securities.” 


Seventeenth: Acceptance of Trust 


The trustee accepts the trust hereby 
created, and agrees to carry out the pro- 
visions thereof on its part to be per- 
formed. 


Alternate Clauses 


Where there are more than two trus- 
tees, the following additional clause 
should be added:- 


Eighteenth: In all matters involving 
this trust, and in all decisions in connec- 
tion therewith, the action of the majority 
of my trustees shall be sufficient and 
binding for all purposes. 


Where the grantor desires to retain 
investment direction, the following 
clause may .be used:- 


The trustee is directed to hold and re- 
tain as a part of the principal of this 
trust, any securities or other form of 
property or investment, which it may at 
the date hereof, or at any time hereafter 
receive or acquire, and the trustee wholly 
without regard to the laws of the State 
of New York which may from time to 
time define the property in which trus- 
tees are expressly authorized to invest, 
shall invest, reinvest, retain, sell or ex- 
change all or any part of such securities, 
or other form of property or investment, 
only in accordance with such written di- 
rections as may be delivered to it from 
time to time by the grantor during his 
lifetime. The trustee shall, without li- 
ability, retain any securities or other 
property obtained pursuant to any of 
such directions, and each direction given 
hereunder shall be and remain in full 
force and effect until countermanded in 
further written directions given to the 
trustee pursuant to the terms hereof. 
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During the life of the grantor, the trus- 
tee shall be under no duty to review the 
investments held in the trust or to make 
suggestions to the grantor regarding the 
advisability of selling or changing the 
same. The trustee shall be under no li- 
ability for any loss resulting from 
any action, taken or omitted to be 
taken, pursuant to any such direc- 
tion or directions, nor shall the trus- 
tee be liable for any depreciation or loss 
incurred by reason of the failure of the 
grantor to give directions as to any sale, 
investment, reinvestment, retention or 
exchange as aforesaid, or by reason of 
the failure of the trustee to sell securi- 
ties or other property, acquired pursuant 
to the authority hereby granted, after the 
grantor shall have died or shall become 
unable or unwilling to exercise the afore- 
said authority to direct investments by 
the trustee. After the death of the 
grantor, the trustee is authorized to hold 
and retain as a part of the principal of 
this trust any securities or other form 
of property or investment which it may 
then, or at any time thereafter, receive 
or acquire, with full power and authority 
to change investments, and to invest and 





TRUST COMPANIES 


RIGHT ON 


Here you will find everything to 
further your comfort and enjoyment 
outside ocean-view rooms; verandas 
for lounging; sun deck; superb cuisine; 
alert, unobtrusive 
service; varied 
sports; entertain- 
ment, and fellow 
guests you'll 


$6 WITH MEALS 
AND BATH 


$ 3 ROOM ONLY 
AND BATH 
Per Person 2inaRoom 


ATLANTIC CITY 


1OEL HILLMAN * JULIAN A MILLMAN 
; J. CHRISTIAN MYERS 


reinvest the principal in such securities, 
whether selling at a premium or at a 
discount, or in default in payment of in- 
terest or principal, or both, as it, in its 
discretion, may determine, whether or 
not the same be authorized by law for 
the investment of trust funds, and with- 
out regard to the proportion which any 
investment or investments of a similar 
character may bear to the entire trust 
fund. 


This clause provides that the trustee 
need not review the securities nor make 


suggestions. This latter provision will 
be found helpful, as doubt has frequent- 
ly existed whether, even where the 
grantor retains full direction powers, 
the trustee should not, nevertheless, re- 
view the securities in the trust and 
make suggestions to the grantor. 


Restriction to Legals 


Where the trustee is to be restricted 
to legals, the following should be sub- 
stituted for first (a) above:- 


(a). To hold and retain as a part of 
the principal of this trust any securities 
or other form of property or investment 
which it may at the date hereof, or at 
any time hereafter, receive or acquire, 
with full power and authority to change 
investments, and to invest and reinvest 
the principal in such securities or other 
form of property or investment as may 
be authorized by law for the investment 
of trust funds, without regard to the pro- 
portion which any investment or invest- 
ments of a similar character may bear 


to the entire trust fund, and to retain 
the same, notwithstanding that they may 
thereafter cease to be authorized by law 
for the investment of trust funds. 


Particular attention is called to the 
last part of the above Paragraph, which 
permits the trustee to retain invest- 
ments which were legal when pur- 
chased, but which became non-legal 
thereafter. 


Jonathan M. Steere Heads 
Philadelphia Fiduciaries 


Jonathan M. Steere, vice president of 
the Girard Trust Company, has been 
elected president of the Corporate Fidu- 
ciaries Association of Philadelphia for 
the year 1938-39. 

During the year of 1937-38 this as- 
sociation along with the Bar Associa- 
tion of Philadelphia has adopted a 
“Declaration of Principles” which it is 
hoped by both groups will benefit all 
concerned. 

Other officers elected to serve with 
president Steere are: vice president, 
Edgar W. Freeman, Corn Exchange 
National Bank and Trust Company; 
Secretary-Treasurer, Robert U. Frey, 
The Pennsylvania Company for Insur- 
ances on Lives and Granting Annuities. 

The Executive Committee is com- 
prised of: Kenneth B. Crawford, North- 
ern Trust Company, and Thomas E. 
Shipley, Germantown Trust Company, 
1939; A. G. B. Steel, Tradesmens Na- 
tional Bank and Trust Company and 
Frank G. Sayre, The Pennsylvania 
Company for Insurances on Lives and 
Granting Annuities, 1940; Nelson C. 
Denney, Fidelity-Philadelphia Trust 
Company and Carl W. Fenninger, 
Provident Trust Company, 1941. 


E. B. Wilson Acknowledges Radio 


Recognizing the rising interest in radio 
among banks, trust companies and other 
financial services, as well as in the general 
field of public relations, Edwin Bird Wilson, 
Incorporated, New York, has elected Frank 
A. Arnold vice president in charge of its 
radio department. The advertising agency 
has specialized for 22 years in the financial 
field, giving particular emphasis to trust de- 
velopment. 





Personnel Changes in Trust Institutions 


CONNECTICUT 


Bridgeport—JOHN H. McCALL has been 
promoted from assistant cashier to assis- 
tant vice president in charge of advertising, 
and GEORGE LONGSTRETH has been 
made assistant cashier of the First National 
Bank. 


Waterbury—PARRY D. SAYLOR has 
been elected a director and chairman of 
Waterbury Trust Company. He is also 
chairman of Canada Dry Ginger Ale Co. 


WASHINGTON, D. C. 


C. H. POPE has been raised from execu- 
tive vice president and treasurer to presi- 
dent of the Munsey Trust Company, suc- 
ceeding WILLIAM T. DEWART who be- 
comes chairman of the board, a new of- 
fice. C.D. RADCLIFFE, vice president and 
assistant treasurer, becomes treasurer. Mr. 
Pope has been with the bank for twenty-five 
years and was at one time president of the 
District of Columbia Bankers Association. 


KENTUCKY 


Louisville—JOHN R. GATHRIGHT has 
been named assistant trust officer of the 
Kentucky Title Trust Company. CARL B. 
EASTES has been made assistant secre- 
tary. 


MINNESOTA 


St. Cloud—MRS. ELSIE F. FREEBERG 
has resigned as trust officer of the Guaran- 
ty State Bank & Trust Company, effective 
July ist. 


MISSOURI 


St. Louis—F. C. BALL has been promoted 
to secretary of the Mississippi Valley Trust 
Company. 

St. Louis—W. H. SCHLUETER has been 
elected chairman of the board of the United 
Bank & Trust Company. 


NEW JERSEY 


Newark—HENRY S. KOSTER has been 
appointed trust officer in charge of the new 
estate planning department at the Frank- 
lin Washington Trust Company. He was 
formerly a trust official at the Chemical 
Bank & Trust Company in New York City, 
specializing in new business and estate 
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planning. Previous to that time, he was 
connected with the Fidelity Union Trust 
Company where he aided in the develop- 
ment of life insurance trusts. 


Red Bank—C. P. ROGERS has been elect- 
ed executive vice president in charge of 
bank operations. 


West Orange—EDWARD D. SMITH, 
cashier and trust officer of the First Na- 
tional Bank for a quarter of a century, has 
been made president, succeeding the late 
T. H. Powers Farr. FARNHAM YARD- 
LEY was chosen chairman of the board, a 
new office; C. WALTER NICHOLS and 
FREDERICK C. ERWIN vice presidents; 
and FRED HERRMAN assistant cashier. 


NEW MEXICO 


Albuquerque—J. D. COGGINS has been 
elected vice president and director of the 
First National Bank. 


NEW YORK 


New York—G. PAGNAMENTA has been 
made a vice president of the Bankers Trust 
Company. He was formerly manager of 
their London office. 

New York—REGINALD T. W. CLEAVE 
has been appointed assistant secretary of 
the Guaranty Trust Company at its London 
office. THOMAS P. JERMAN was made 
assistant treasurer. 

New York—WILLIAM J. LARGE has 
been appointed vice-president of Under- 
writers Trust Co. ALFRED KOCH was 
named assistant trust officer and RALPH 
P. FANCHER, assistant treasurer. 

Watertown—ROBERT F. CARPENTER, 
trust officer of the Jefferson County Na- 
tional Bank, has been made also assistant 
cashier. 


OREGON 


Portland—D. G. LLOYD and W. E. 
PRICE have been made assistant trust of- 
ficers at the First National Bank. 


PENNSYLVANIA 


Bellefonte—MAHLON K. ROBB has been 
elected trust officer of the Bellefonte Trust 
Company. Since 1929 he had been with 
the Irving Trust. Company in New York 
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City in the Department of District Credit 
Analysis. 

Kenneth Square—J. WALTER JEFFER- 
IES has been elected president of the Na- 
tional Bank and Trust Company, succeed- 
ing T. Clarence Marshall, resigned. Mr. 
Jefferies has been with the bank and its 
predecessor since 1906. 

Lebanon—RUSSELL B. CARMANY has 
been elected executive vice president of the 
Farmers Trust Company. He was former- 
ly connected with the State Banking De- 
partment as an examiner. 

Norristown—T. T. WOLFENDEN has 
been made an assistant trust officer at the 
Norristown-Penn Trust, Company. 

Philadelphia—ERWIN A. STUEBNER 
has been elected vice president of the Fidel- 
ity-Philadelphia Trust Company. He will 
be in charge of investments. 


Philadelphia—CLARENCE S. MANS- 
FIELD has been advanced to treasurer at 
the Germantown Trust Company. 


Pittsburgh—JAMES F. KEENAN has 
been elected chairman of the board of Com- 
monwealth Trust Company. Mr. Keenan 
has served as a director since its incorpor- 
ation in 1902, and is widely identified with 
civic and public enterprises. 

Punxsutawney—LEON H. HOFFMAN 
has been chosen president of the Farmers 
& Miners Trust Company. 

TENNESSEE 

Memphis—MILTON K. REVILL, vice 
president in charge of the bond department 
at the Union Planters National Bank and 
Trust Company, has been transferred to the 
commercial department. 

WASHINGTON 

Tacoma—J. M. GILBERTSON has been 
appointed to a post in the trust department 
of the Puget Sound National Bank, to assist 
Don F. Haskell. He was formerly asso- 
ciated with the Spokane and Eastern Trust 
Company of Spokane. 
WISCONSIN 

Antigo—R. H. JAMES, assistant trust of- 
ficer at the Fidelity Savings Bank, has been 
made an assistant cashier. WILLIAM 
SCHLUNDT has been named to succeed Mr. 
James as assistant trust officer. 


CANADA 


Edmonton, Alberta—R. STEELE has been 
made manager of the Edmonton Branch of 


the Royal Trust Company. 
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Trust Institution Briefs 


Washington, D. C.—The Munsey Trust 
Company is observing its twenty-fifth an- 
niversary. 

Atlanta, Ga.—The Fulton National Bank 
has announced that it will shortly open its 
second downtown branch. Erle Cocke, un- 
til recently connected with various agencies, 
will be in charge. 

Burlington, Ia.—The National Bank of 
Burlington has recently been granted full 
trust powers. 

Trenton, N. J.—The Trenton Trust Com- 
pany, in observance of its fiftieth anniver- 
sary, held a dinner which directors, officers 
and employees of the institution attended. 

New York, N. Y.—Otis A. Thompson, 
president and trust officer of the National 
Bank & Trust Co., Norwich, N. J., has been 
elected a class A Director of the Federal 
Reserve Bank of New York, for the unex- 
pired term ending December 3, 1938. 

Dayton, O.—The Third National Bank & 
Trust Co. celebrated its seventy-fiifth an- 
niversary on June 22. The bank holds na- 
tional charter Number 10 and is recognized 
as the oldest national bank in Ohio. 

McMinnville, Tenn.—The First National 
Bank of McMinnville has been granted full 
trust powers. 

Chehalis, Wash.—The Coffman-Dobson 
Bank & Trust Company has been absorbed 
by the National Bank of Washington, 
Tacoma. A branch of the latter institution 
has been established in Chehalis. 

—_9—___. 

As this issue was going to press, Trust 
Companies was shocked to learn of the 
death, on June 21, of Raymond T. Sawyer, 
our legal contributing editor for Ohio. 


——o—_____ 
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Trust Officers Library 


Trust Companies Magazine will be glad to furnish, upon inquiry, 


information as to literature on trust and related subjects. 


Such re- 


quests should state whether detailed reference works are desired or merely 


brief discussions of the particular matter. 


The magazine will procure 


any books reviewed in these pages or others desired by readers.—Editor’s 


note. 


Trust Business in the Future—Its 
Association with Banking 


JOHN W. REMINGTON, V. P. & T. O., Lincoln- 
Alliance Bank and Trust Co., Rochester, N. Y. Re- 
search Council, American Bankers Assn. $1.50. 


This is the second in the series of volumes 
on trust research. It is based on a thesis 
submitted by the author in connection with 
his work at The Graduate School of Bank- 
ing. Since 1933 the question of dissocia- 
tion of banking and trust business has been 
frequently discussed, with a natural split of 
opinion, the preponderance of which it is 
difficult to estimate. Mr. Remington here 
reviews trust operations in England, New 
Zealand, Canada and the United States 
over a period of approximately three-quar- 
ters of a century in the hope (realized, 
may it be said) that these experiences “may 
shed light upon our immediate problem.” 

With respect to personal trusts, Mr. Rem- 
ington concludes that there is no need for 
divorcement of banking and fiduciary busi- 
ness and it is his opinion that the trust 
examiners for the Federal Reserve System 
are in agreement. Among other very in- 
teresting points in his chapter on conclu- 
sions, the author predicts that “during the 
next five or ten years we shall see the clos- 
ing of many smaller trust departments by 
the transfer of their business to other trust 


companies which may be doing a trust busi- - 


ness chiefly or exclusively.” 


— 0 


Mortgage Pools for Trust Investment 


MALVIN F. GTSALDER, V. P. & T. O., First Na- 
tional Bank, Williamsport, Pa. Research Council, 
American Bankers Assn. $1.50. 


Third in the trust research series, this 
thesis is an excellent discussion of collective 
investment of trust funds in mortgages 
from both practical and legal aspects. The 


mortgage pool plan is, according to the 
author, basically sound and offers many ad- 
vantages, particularly for small trusts and 
odd balances. 
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In view of the many legal and practical 
obstacles, Mr. Gtsalder concludes that the 
solution to the problem “depends upon the 
regulation (by a comprehensive statute) of 
its [mortgage pool] establishment, opera- 
tion, maintenance, and closing.” Pennsyl- 
vania enacted such a law in 1937 which he 
suggests as a model for use in other juris- 
dictions. He himself presents a model law 
based on the Pennsylvania Act. 


a 


Money, Credit and Banking 


R. B. WESTERFIELD. Ronald Press. $4.50. 


Dr. Westerfield of Yale University is one 
of the outstanding banking experts in the 
country. In this comprehensive volume he 
presents a very readable analysis of the 
principles and history of money and bank- 
ing. Theory and practice are interrelated 
and the effect of legislative changes is clear- 
ly indicated. Of particular interest is his 
review of the activities affecting banking 
since 1930. The gold and silver programs, 
federal fiscal policy, devaluation of the dol- 
lar, reconstruction of the banking system, 
and the numerous other developments are 
all carefully analyzed and their effects in- 
dicated. 

Concerning the causes of the present 
situation Dr. Westerfield observes: “The up- 
ward march of prices (in 1937) was halted 
by the major labor disturbances, the meas- 
ures which the Administration’s fright 
caused it to impose, the utter stifling of the 
investment market by government regula- 
tion and taxation, and the bumper crops. 
There is little reason to believe these repres- 
sants will be permanent.” (914) As an aid 
to perspective, which frequently becomes 
warped under the pressure of so much cur- 
rent detail, the sections dealing with the 
history of banking should prove valuable. 
A ehapter dealing with foreign banking 
has profitably be added to round out a 
very fine volume. 

Reviewed by Dr. Jules Backman 





AN INDISPENSABLE 
GUIDE IN THE FLUX OF 
FIDUCIARY LAW 


THE COLUMBIA LAW REVIEW 


Articles by the foremost au- 
thorities. 


Notes which are exhaustive 
examinations of vital legal prob- 
lems. 


Thorough analysis of the sig- 
nificance of recent decisions and 
statutes. 


Keen appraisal of current legal 
writings. 


Published monthly, November-June inclusive 


Subscription, $4.50 a year 
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Black’s Income Tax Digest, Federal 
1938 


MAXWELL BLACK, former asst. atty. genl. of 
Michigan. Jackson Tax Research Institute. $9.50. 


To have published a treatise on the Fed- 
eral Income Tax early this year would have 
seemed far more futile had the 1938 Rev- 
enue Act been a completely overhauled tax 
statute as originally hoped for. . Neverthe- 
less, as a matter of hindsight, sufficiently 
important changes were effected in the new 
law (e.g. capital gains and losses and corpo- 
ration taxes) to render publication at this 
time inadvisable. 

Looking at this work as it stands, how- 
ever, one cannot but offer praise and con- 
gratulations to the author for fulfilling his 
promise of “a simplified treatment of a dif- 
ficult subject.” The text is replete with 
examples showing the application of the 
various sections of the Act (up to and in- 
cluding 1937). Of course, the volume does 
not possess the detail and elaborateness of 
Paul and Mertens’ work, but for authorita- 
tive and quick reference, it has great value, 
enhanced by the completeness of a thirty- 
page index. 
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Real Property Law (McKinney’s Con- 
solidated Laws) 


Edward Thompson Co. 


Another volume in this set covering the 
New York statute law has been recompiled. 
The excellence of the original book on Real 
Property has been improved upon in this 
new edition. All laws up to and including 
the 1936 legislative session are found in the 
main text, and the cumulative supplements 
bring the material right down to date. 
McKinney’s has become the by-word of .the 
New York courts and attorneys and it is 
gratifying to note that the editors are con- 
stantly improving their service while main- 
taining the same high standards. 

ee Os 
Go and Get It 


Acting Comptroller of the Currency 
Marshall R. Diggs has urged that trust 
officers avail themselves of the principles 
underlying good public relations. He 
would have them build up their trust de- 
partments. “The public is not expected 
to know anything about the functioning 
or the advantages of a trust department 
unless you tell them,” he said when 
speaking to District of Columbia bank- 
ers this month. “In this connection I call 
to your attention the importance of cul- 
tivating and educating the women in 
your public. Did you know that the 
wealth of the women of this country was 
estimated at two hundred and ten bil- 
lions of dollars—that they control the 
spending of eighty-five per cent of the 
earned income of the Nation—that sixty- 
five per cent of all savings accounts stand 
in the names of women—that they are 
the beneficiaries of almost eighty per 


“cent of all life insurance policies?” It 


is the conviction of Mr. Diggs that alert 
trust officers have an opportunity pre- 
sented to them for achieving a greater 
and wider service through acquainting 
the women of the country with the ben- 
efits of trust departments. Possibly one 
way this can be achieved is an adaption 
of the appeal now used by some life in- 
surance companies in the emphasis on 
security for the future. In other words, 
an official discussing the matter said: 
“reaching the man with money through 
his love of home and family through the 
establishment of a suitable trust.” 
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The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trust Companies Magazine to provide succinct digests of the most 
pertinent current decisions affecting fiduciaries. The case reports in the suc- 
ceeding section are selected and briefed at their discretion. 


CALIFORNIA: Walter L. Nossaman—tTrust Counsel, Security-First National Bank of 
Los Angeles 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA: Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton & Diver, Jacksonville; Counsel, 
Barnett National Bank 

GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 

ILLINOIS: R. J. Frankenstein, Jr—Chapman and Cutler, Chicago; Counsel, Harris 
Trust & Savings Bank 

INDIANA: William H. Krieg—Jones, Hammond, Buschmann & Gardner, Indianapolis; 
Counsel for Indiana State Bankers Association ~ 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Gordon, Laurent, Ogden & Galphin, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Association of Boston 

MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Junell, Fletcher, Dorsey, Barker & Colman, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

MISSOURI: Robert Neill, Jr—Thompson, Mitchell, Thompson & Young, St. Louis; 
Counsel for Mercantile-Commerce Bank and Trust Co. 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: J. Fisher Anderson—Counsellor-at-law, Jersey City; Counsel, New 
Jersey Bankers Association 

NEW YORK: Joseph Trachtman—Mitchell, Taylor, Capron & Marsh, New York; Coun- 
sel for City Bank Farmers. Trust Company 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: Raymond T. Sawyer*—Counsel, The Cleveland Trust Company, Cleveland 

OKLAHOMA: J. C. Pinkerton—Associate Counsel, First National Bank & Trust Co., 
Tulsa 

OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—tTillinghast, Collins & Tanner, Providence 

TENNESSEE: Charles C. Trabue, Jr.—Trabue, Hume & Armistead, Nashville 

TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T. Donworth—Donworth, Paul & Donworth, Seattle; of 
Counsel for Seattle Trust & Savings Bank 

WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 

PROVINCE OF ONTARIO, Canada: T. D’Arcy Leonard, K.C.—Leonard & Leonard, 
Toronto 

PROVINCE OF QUEBEC, Canada: Brooke Claxton—Stairs, Dixon & Claxton, Montreal 


*Died June 21, 1938. 
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Fiduciary Decisions 


Assets—Liability As Between Separ- 
ate And Community Property For 
Debts, Family Allowance And Ex- 
penses Of Administration 


California—District Court of Appeal 
Estate of Haselbud, 93 Cal. App. Dec. 500. 


Haselbud died married without issue, leav- 
ing will executed prior to marriage. Will 
was thus revoked as to surviving spouse 
under Sec. 70, Probate Code. Two questions 
presented on widow’s appeal from decree 
of distribution: 

(1) Were debts, family allowance and ex- 
penses of administration to be borne rat- 
ably by portion of estate vesting in surviv- 
ing spouse and portion passing under will, 
or must portion passing under will be, so 
far as possible, exonerated from these 
charges? 

HELD: They are chargeable against es- 
tate as a whole, and no exoneration in favor 
of property passing under will. 

(2) Are debts, family allowances and ex- 
penses of administration to be borne ratably 
by community and separate property of de- 
cedent or do these items constitute primar- 
ily liability of one or the other? 

HELD: They are to be borne ratably and 
are not to be first charged against separ- 
ate property in order to exempt community 
property from payment. Record did not 
show whether debts were incurred by hus- 
band before marriage or on his separate 
account, or were community debts, and 
court assumes the latter. 


NOTE: Under Sec. 70, Probate Code, 
marriage subsequent to making will re- 
vokes will as to spouse. Under Sec. 201, 
half of community property goes to sur- 
viving spouse, other half subject to testa- 
mentary disposition of decedent. Effect of 
these sections in Haselbud case would be 
that wife shared in separate property as 
though he had died intestate, which would 
mean, under circumstances here existing, 
she would take one-half of such property. 
Under Sec. 201 she would take the commun- 
ity estate, there being (as to her) no will. 
Effect of decision is, first, that Probate 
Code Sec. 750, providing among other things 
that debts, expenses of administration, etc. 
must be paid out of estate not disposed of 
by the will in preference to estate so dis- 


posed of, does not apply where partial in- 
testacy results under Sec. 70, since as to 
surviving spouse under such circumstances, 
will having been revoked by operation of 
law has no effect in so far as her rights are 
concerned. 

As to second and more important point, 
case holds that husband’s debts are charge- 
able ratably against his separate and the 
community property, with question left open 
as to whether such debts would be primar- 
ily chargeable against separate in exonera- 
tion of community property if they were 
shown to be husband’s separate and not 
community debts. 


I) 


Assets—Protection—Extent Of Trus- 
tee’s Liability For Injuries Result- 
ing From Defect In Trust Property 


Nebraska—Supreme Court 
Smith v. Rizzuto, 276 N. W. 406. 


An apartment house was devised to a 
trustee to convert the same into money. A 
tenant slipped on an icy porch and sus- 
tained injuries. Judgment was rendered 
against the trustee. 

The court holds that as the will devised 
the property to the trustee to convert the 
same into money the trustee had the full 
legal title. 

“The trustee is subject to personal liabil- 
ity to third persons for torts committed in 
the course of the administration of the trust 
to the same extent that he would be liable 
if he held the property free of trust. Re- 
statement of Trusts, Section 264. 

“While the trustee is personally liable 
to third persons for tort committed by him 
in the course of the administration of the 
trust, if the liability was incurred in the 
proper administration of the trust and the 
trustee was not personally at fault in in- 
curring the liability, he is entitled to in- 
demnity out of the trust estate. Restate- 
ment of Trusts, Section 247. 

“As to whether a trustee is personally 
liable for the amount of a judgment in ex- 
cess of the amount that the trust estate is 
able to pay is another question. We are 
constrained to the view that if the liability 
arises from the mere fact that the fee title 
to the trust property is in the trustee, the 
liability of the trustee to third persons is 
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limited to the extent to which the trust 
estate is sufficient to indemnify him where 
he is without fault, and where he is not 
responsible for the insufficiency of the es- 
tate to make indemnity. Restatement of 
Trusts, Section 265.” 

The court also holds that generally suit 
should be brought against the trustee, indi- 
vidually, and not against the trust estate. 


a 


Distribution—Lapse of Remainders to 
Issue 


Iowa—Supreme Court 
Anderson v. Anderson, 279 N. W. 441. 


Partition suit involving the construction 
of a will. It contained a devise of real es- 
tate to testator’s widow for life and after 
her death gave “a life estate only to my said 
three children—as tenants in common, with 
remainder over in fee per stirpes to their 
lawful issue.” At the time of the testa- 
tor’s death, and at the time of the death of 
his widow, the testator’s three children had 
no issue. At the time of suit issue had 
been born. 

The children sued for partition joining 
their issue as defendants and claiming the 
fee in themselves. The trial court held that 
the devise gave a life estate to the children, 
with remainder over to their issue, which 
was intended to vest, if at all, during the 
life over or at the death of the testator’s 
widow; that there having been no issue in 
being at her death, the remainder lapsed 
and the children took the fee by intestacy. 

On appeal the Supreme Court was equal- 
ly divided on the question whether the judg- 
ment should be affirmed or reversed so that 
it was affirmed by operation of law. 

NOTE: This is a regretable decision. No 
opinions having been written, the reasoning 
of the trial judge probably expresses the 
law of the case. This reasoning was that 
the final remainder was intended by the tes- 
tator to vest at or prior to the death of his 
widow, and therefore had to vest then or 
never take effect. 

Apparently Section 10046 of the Code of 
Iowa which provides that a contingent re- 
mainder may take effect as an executory 
devise was not called to the attention of 
the court. For if the conclusion be sound 
that the remainder had to vest at the ter- 
mination of the life estate, it still might 
have taken effect as an executory interest. 

But there is no satisfactory reason for 
the holding that the final remainder to the 
issue of A, B and C, had to vest at the 
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termination of the estate preceding the life 
estate of A, B and C. As a contingent re- 
mainder it need not have vested until the 
termination of the estate upon which it im- 
mediately depended. 


a eee 


Distribution — Right Of Offset 


Against Debt Does Not Exist With 
Respect To Realty 


Nebraska—Supreme Court 
Stanton v. Stanton, 279 N. W. 336. 


S. provided in his will that “the residue 
of my estate be divided” among his chil- 
dren. 

W., a son, was indebted on notes given 
for money borrowed from his father, which 
could not be collected by the executor unless 
from the residuary interest in the real es- 
tate. 

In a former opinion, 276 N. W. 180, re- 
ported in 66 Trust Companies 386 (March 
1938), the court held that executors had a 
right to retain personal and real property 
given to the debtor by will to offset against 
the debt. 

After reargument, a majority of the court 
holds that, without committing itself to 
what the rule might be had the father died 
intestate, where real estate is given by will 
to a debtor, title vests immediately upon 
death of the testator, subject to payment 
of debts of the estate, and the right of re- 
tention or offset against indebtedness of a 
devisee does not exist in the case of real 
estate, but does exist as against a legacy of 
personal property. 


——_____ 9. 


Investments — Double Liability Of 
Stockholders—Rights Against Un- 
disclosed Owner 


Maryland—Court of Appeals 


John D. Hospelhorn, Receiver of The Baltimore 
Trust Company v. C. Prevost Boyce, et al. Daily 
Record, April 25, 1938. 


The Defendant, a brokerage firm, had 
caused certain shares of stock of The Bal- 
timore Trust Company of which it was 
owner, to be transferred to the name of one 
of its clerks. Upon the receivership of the 
Trust Company, the Receiver instituted pro- 
ceedings against both the brokerage firm 
and the clerk. The registration remained in 
this form until after the determinative date 
for liability. 

HELD: As the brokerage firm was the 
undisclosed principal of the Registered 
Owner, the Receiver could elect whether to 
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hold the agent or the undisclosed princi- 
pal; he may sue either or both, but may 
secure judgment only against one. 


—o— + -+ 


John D. Hospelhorn, Receiver of The Baltimore 
Trust Company v. Meyer Blankman and Wilmer 
P. Smith. Daily Record, April 25, 1938. 


Prior to its receivership Blankman pur- 
chased stock of The Baltimore Trust Com- 
pany through brokers. The stock so pur- 
chased was registered in the name of an em- 
ployee of the brokerage firm which acted 
for Blankman, and was delivered in this 
form to Blankman. The registration re- 
mained in this form until after the deter- 
minative date for liability. 

The Receiver sued Blankman, the Bene- 
ficial Owner, and Smith, the Registered 
Owner, in the same action. Blankman de- 
murred to the declaration. 

HELD: The Receiver’s right of action was 
against the Registered Owner; any rights 
which the Registered Owner might have 
could be enforced by way of exoneration or 
indemnity against the transferee. The de- 
murrer of the Beneficial Owner should have 
been sustained. 


oe) 


Living Trusts—Reservation Of Pow- 
ers In Settlor Does Not Invalidate 


Trust 


Ohio—Supreme Court 


The Cleveland Trust Company, Trustee, Appellee 
v. White, et al, Appellants, et al, 134 O. S. 1. 
Decided June 1, 1938. 


The settlor created a trust for his own 
benefit during his lifetime, and then for the 
benefit of his widow, his children and their 
issue, other individuals, and for specified 
charitable and educational purposes. The 
court notes the following powers reserved 
in the instrument to the trustee and the 
settlor respectively: 


“The trustee was given broad powers to invest 
and reinvest, and unrestricted power to manage 
all property held as if the absolute owner thereof. 
It was further given the right to make advances 
or to borrow money to effect the payments of 
principal, as hereinafter directed. Paragraphs 10 
and 20 of the agreement, taken together, would 
indicate an obligation on the part of the trustee 
to pay the donor’s debts at his decease. 

“The voting, selling and disposal of stock in 
The White Sewing Machine Company and The 
White Company, for a stipulated time after the 
donor’s death, was made dependent upon the agree- 
ment of certain individuals. 

“Under the caption ‘Rights Reserved by Donor’ 
it was provided that the entire net income derived 
from the trust estate should be paid to the donor 
during his lifetime, with such further amounts 


TRUST COMPANIES 





from the principal as the trustee should deem 
necessary for his proper maintenance, support, 
etc., absolute discretion being vested in the trus- 
tee to determine what might be necessary and 
proper for such purposes. The donor further re- 
served the free use and enjoyment for his life of 
the real estate conveyed, relieving the trustee from 
the payment of taxes and insurance thereon, un- 
less such payments were requested. It was also 
stipulated that the trustee, at the donor’s request, 
should execute any instruments necessary to vest 
in him the voting powers on the stocks held under 
the trust. Provision was made that whenever 
practicable the trustee should endeavor to secure 
the donor’s written approval to the sales of 
property and securities and to investments and 
reinvestments, and that during the donor’s life 
no sale of any shares of stock in The White 
Company or The White Sewing Machine Company 
should be made without first obtaining the donor’s 
written approval thereto. All responsibility for 
making tax returns on the trust property was as- 
sumed by the donor as long as he lived. He re- 
served the right at any time, with the approval of 
the Board of Directors of The Cleveland Trust 
Company, to revoke the trust, in whole or in part, 
and to modify the terms of the trust agreement.” 


The settlor survived the execution of the 
trust agreement by less than a year, with- 
out having attempted to exercise any of 
the reserved powers as to revocation, modi- 
fication or withdrawal of principal. 

In holding the trust valid, the court states 
in part as follows: 

“Subject to certain well known restric- 
tions, one can dispose of his own property 
as he pleases. If he elects to set up a trust 
inter vivos he may do so, and when the set- 
tlor, under a trust agreement, transfers and 
delivers his property to a trustee with the 
intention of passing title, and designated 
beneficiaries take immediate vested inter- 
ests in such property, the trust is perfected, 
notwithstanding the settlor may reserve 
various rights and powers in relation to the 
trust estate. 

“By the weight of authority, a trust, oth- 
erwise effective, is not rendered nugatory 
because the settlor reserves to himself. the 
following rights and powers: (1) The use 
of the property and the income therefrom 
for life; (2) the supervision and direction 
of investments and reinvestments; (3) the 
amendment or modification of the trust 
agreement; (4) the revocation of the trust 
in whole or in part; (5) the consumption of 
principal. *** 

“Of course Section 10504-5, General Code 
(formerly Section 10504, General Code), 
rendering void a devise or bequest made to 
charity by a will executed within one year 
of the testator’s death, under stated condi- 
tions, has no reference to a good and suffi- 
cient charitable trust in praesenti. 

“When the exercise of reserved powers is 
made dependent upon the acquiescence of a 
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trustee, other than the settlor himself, the 
procurement of such acquiescence is neces- 
sary to enable the settlor to act; it is not 
just a formal requirement without mean- 
ing.” 
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Mortgages—Limitations As Barring 
Right To Foreclose By Action—At 
What Point Does Foreclosure By 
Action Constitute Election Of 
Remedies Barring Sale Under Trust 
Deed 


California—Supreme Court 

Flack v. Boland, 95 Cal. Dee. 315. Reversing de- 

cision reported in 65 Vrust Companies 122 (July 

1937). 

HELD: (1) Foreclosure of trust deed by 
action barred as against junior encum- 
brancer where limitations had run on trust 
deed note. (Defense would have applied 
equally to maker but latter had defaulted.) 
Court recognizes that limitations does not 
run against power of sale in trust deed. 

(2) Remedy by sale and through judicial 
foreclosure consistent and concurrent. Bene- 
ficiary could therefore have caused property 
to be sold at trustee’s sale while maintain- 
ing action to foreclose. Whether, after 
final judgment against him awarding sec- 
ond lien holder priority, he could pursue 
remedy by sale not before court and not 
decided. 

NOTE: This case taken in conjunction 
with Western Fruit Growers, Inc. v. Se- 
curity Title Insurance & Guarantee Com- 
pany, 20 Cal. App. (2d) 150, holding first 
trust deed might be extended without con- 
sent of junior encumbrancer, seems to indi- 
cate that extension might be made even 
beyond statutory period of limitations with- 
out junior encumbrancer’s consent so long 
as remedy finally invoked by first encum- 
brancer is sale under trust deed rather than 
foreclosure by action. 


————_-0 


Real Property—Duties Of Adminis- 
trator In Respect To Real Estate 
—Method Of Sale Approved 


Massachusetts—Supreme Judicial Court 
Dudley v. Dudley, 1938 A.S. 865, May 25, 1938. 


Decedent died intestate, leaving several 
children as her heirs. Her only estate con- 
sisted of a parcel of mortgaged real estate, 
occupied by one of the sons. There was no 
personal property with which to pay debts 
and expenses. Instead of procuring a li- 
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cense to sell, the administratrix (a daugh- 
ter), through a representative, purchased 
the mortgage, foreclosed it, bought it at the 
foreclosure sale through her representative, 
and later resold for a fair price, accounting 
for the full amount received on the resale, 
together with rents collected. She felt she 
could get a better price by this method; 
alsc the son who was in possession was 
blocking all attempts to sell by ordinary 
methods; and after the foreclosure she had 
to bring ejectment proceedings to get him 
out (Barry v. Dudley, 282 Mass. 258). 

HELD: Under all the circumstances her 
conduct in purchasing the mortgage and 
foreclosing was proper. As a fiduciary she 
was accountable for all the profits made by 
her on the resale and for rents collected 
after she acquired title, and it was proper 
for her to include them in her account as 
she did. She was entitled to deduct all her 
reasonable expenses incident to her owner- 
ship, including the ejectment suit, the de- 
fense of a bill in equity attacking the fore-- 
closure, and the taxes accruing while she 
owned the property. She could not be al- 
lowed, however, for taxes for the two years 
prior to the decedent’s death. If she paid 
those as a co-tenant, she must recover from 
the other co-tenants. 


The legal title in her hands was subject 
to equities in favor of the estate. As the 
holder of the legal title she had a right 
to convey it subject to those equities. On 
the record in this case, however, the legal 
title could not be attacked. 
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Taxation—Estate—Effect Of Agree- 
ment Converting Old Into New 
Community—Effect Of Converting 
Joint Tenancy Property Into New 
Community: 


United States—District Court, California 


Sampson v. Welch, ——— Fed. Supp. 
D. C. Cal., Jenney, (May 2, 1938). 


Where husband and wife, California resi- 
dents, entered into agreement in 1929 con- 
verting husband’s separate property into 
community property and converting com- 
munity property theretofore acquired into 
community property occupying 1929 status 
(that is, property acquired subsequent to 
July 29, 1927, effective date of Civil Code 
Sec. 161a, defining rights of husband and 
wife in community property as present, 
existing and equal) and where at same time 
certain property held in joint tenancy was 
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converted into community, and husband died 
1930. 

HELD: (1) Agreement effective to vest 
in wife present, existing and equal in- 
terest (Civil Code 161a) in all property cov- 
ered by it; 

(2) One-half of community property ac- 
quired subsequent to July 29, 1927, not in- 
cluded in husband’s estate for estate tax 
purposes; 

(8) As to husband’s separate property 
and community property acquired prior to 
July 29, 1927 (both of which were covered 
by 1929 agreement) agreement operated to 
bestow on wife such interest as to permit 
inclusion, under Secs. 302 (a) and (b) of 
Revenue Act, of only one-half thereof in 
husband’s gross estate; 

(4) Transfer by husband of property 
mentioned in (3) above, came, however, 
within 302 (c) and (d) of Revenue Act 
(transfers taking effect in possession or en- 
joyment at death and transfers where en- 
joyment is subject to change by transferor 
through exercise of power to alter, amend 
or revoke). Court bases this conclusion on 
statutory power of control over community 
property vested in husband; 

(5) As to wife’s joint tenancy interest 
converted into community property, court 
says wife gave up more than she received, 
and there was therefore no transfer to 
wife coming within 302 (c) or (d). 

NOTE: As to No. (4), supra, court’s 
holding seems erroneous and inconsistent 
with.court’s conclusion No, (2) (community 
property acquired after July 29, 1927). 
Husband’s right of management and con- 
trol is as agent for community and can con- 
fer benefits on himself only through acts 
which are in effect tortious as against com- 
munity. Appeal is contemplated. 
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Taxation—Estate & Inheritance— 
Liability Of Living Trust For 
Share Of Taxes 


Connecticut—Supreme Court 
Ericson v. Childs, 124 Conn. 68 (198 Atl. 176). 


In 1922 the testatrix created an inter 
vivos trust by transferring securities to 
trustees, which had a value of $2,470,000 at 
the time of the filing of the reservation. The 
trust agreement contained this provision: 


“The trustees are authorized and empowered 
to pay any and all proper costs, charges, and ex- 
penses arising hereunder including taxes and coun- 
sel fees, and if any of the trustees be a prac- 
ticing lawyer he may be employed and compen- 
sated as counsel for the trustees.” 
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The testatrix left an estate valued at $2,- 
440,000, and in her will provided: 


“IT direct that all taxes and imposts, Federal or 
State, which may become due upon or in respect 
to my estate or any of the bequests of this my 
will, be paid from my residuary estate and con- 
sidered as part of the general expenses of the ad- 
ministration thereof.” 


The question was whether State and Fed- 
eral taxes should be borne entirely by the 
estate or should be pro rated between the 
estate and the inter vivos trust. 

After reviewing the United States de- 
cisions, which clearly hold that the value of 
the trust funds will be included in the com- 
putation of the Federal estate tax upon the 
estate, the court held: 

1. The United States estate tax is im- 
posed upon the transfer which takes place 
at death. “The inclusion in the computa- 
tion of the amount due of the value of 
property given in trust inter vivos before 
death is based upon the fact that the trust 
is in the nature of a testamentary disposi- 
tion and is therefore regarded as a part of 
the transfer that takes place at death. The 
tax is not one upon the trust fund or its 
income. Indeed, if, instead of setting the 
securities apart as a trust Mrs. Childs had 
retained them, they would be included in 
the computation of the federal tax in just 
the same way. The setting up of the trust 
cannot well be regarded as in any sense the 
source of the tax. Such a tax does not in 
any real sense arise under the trust agree- 
ment and is not included in the provision 
giving the trustees the authority to pay 
taxes ‘arising hereunder.’ ” 

2. “While the trust agreement reserved 
to Mrs. Childs the right ‘during her life- 
time’ to modify or alter its provisions or 
revoke the trust, she did not reserve the 
right to do this by will which speaks at ler 
death. But even if she did have the right 
by her will to revoke or modify the terms 
of the trust so as to impose upon it the 
obligation to pay a part of the federal es- 
tate tax she has not evinced in it an intent 
to do so. The provision in which she di- 
rects that all taxes ‘which may become due 
upon or in respect to my estate or any of 
the bequests of this my will’ be paid from 
the residuary estate certainly cannot be 
given such a construction.” 

8. “There is no basis in this case upon 
which we can find an intent on the part of 
Mrs. Childs that the ultimate burden of any 
part of the federal estate tax should be 
borne by the trust and hence no basis upon 
which the executors can claim reimburse- 
ment.” 
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4. The Connecticut succession tax, in the 
absence of a different direction in a will, 
is imposed upon transfers of property made 
by a decedent during his lifetime and must 
be paid out of the property passing thereby 
to the donee. Although payable primarily 
by the executor out of the estate, there is 
a duty to collect the tax from the donee or, 
in the case of a trust, from the trustee. 
Since the will contains no reference to the 
trust fund or to any other property except 
that which passes under its provisions, the 
court found no intention on the part of the 
testatrix to direct that the tax upon the 
trust should be paid out of her estate. Con- 
sequently the executors must pay the Con- 
necticut succession tax in the first instance, 
but they are entitled to reimbursement from 
the trust fund. 

5. The Connecticut estate tax, imposed 
for the purpose of collecting for the State 
80% of the Federal tax, follows the pro- 
visions of the Federal estate tax law and 
is imposed upon the transfer of and not the 
succession to the property of the decedent, 
and the burden of which, as in the case of 
a Federal estate tax, rests upon the estate 
as a whole and not upon a particular in- 
terest of any beneficiary. The same rea- 
sons for holding that the executors are not 
entitled to reimbursement from the trust 
for any portion of the Federal estate tax 
applies to the Connecticut estate tax. 

6. The trust fund is liable to reimburse 
the executors only as regards the Connec- 
ticut succession tax because that, is a tax 
which falls within the provision of the trust 
agreement authorizing and empowering the 
trustees to pay the tax “arising hereunder.” 

es 
Trends 
(Continued from page 727) 
bankers and in Wall Street, and thus 
can interpret to the Treasury the views 
of his friends. 

In the matter of taxes, there imme- 
diately arises the question of taxing the 
tax-exempts. The President has urged 
it. Apparently the high court looks 
more favorably on the right to tax the 
now tax exempt government securities 
of the states and the Federal Govern- 
ment. Recently, the Port Authority of 
New York was found to be outside of 
the strictly government issues. Ros- 
well Magill said the Supreme Court de- 
cision had demonstrated that tax ex- 
emptions by legislation without consti- 
tutional changes was possible. 


“Doctor” Kieferdorf 


A T THE eighty-seventh annual Com- 
i mencement Exercises of the Santa 
Clara University, Santa Clara, Califor- 
nia, June 4, 1938, the Degree of Doctor 
of Laws was conferred on W. J. Kiefer- 
dorf, Vice-President and Senior Trust 
Officer of Bank of America National 
Trust and Savings Association. 

Dr. Kie- 
ferdorf 
was born 
in Stock- 
ton, Cali- 
fornia, and 
studied at 
Santa 
Clara Uni- 
versity, 
where he 
gradu-. 
ated in 
1900 as a 
Bachelor of 
Arts. Later 
he taught 
at the University of San Francisco and 
there won a Degree of Master of Arts. 

His banking career began with the 
Wells Fargo Bank and Union Trust Com- 
pany in 1910. In 1918 he joined the in- 
spection force of Bank of America and 
in the following year was appointed As- 
sistant Trust Officer. He gradually 
climbed to his present position as execu- 
tive head of the Trust Department of the 
fourth largest bank in the United States. 

For years Dr. Kieferdorf emphasized 
the importance of trust functions in the 
banking field and advocated the crea- 
tion of trust divisions. In 1923 he took 
the lead in organizing the first Regional 
Trust Conference of the Pacific and 
Rocky Mountain States held November 
22 and 23 of that year, the first Regional 
Trust Conference held anywhere in the 
United States. In 1926 Dr. Kieferdorf 
was elected Chairman of the Trust Divi- 
sion of the California Bankers Associa- 
tion. He has been active in the affairs 
of the American Bankers Association as 
a member of the Committee on Invest- 
ments of the Savings Division and the 
Committee on Costs and Charges and Ex- 
ecutive Committee of the Trust Division. 


W. J. KIEFERDORF 
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Financial Responsibility is 
an Assurance of Reliable 


Performance 


Capital $ 1,500,000 


Surplus $78,500,000 


WOLKE 


THE UNION TRUST COMPANY 
of PITTSBURGH 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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MEMBER MEMBER Sas 
FEDERAL REGERVE SYSTEM FEDERAL DGPOSIT INSURANCE OORPORATION 


Founded 1812 


THE PENNSYLVANIA COMPANY 


For Insurances on Lives and Granting Annuities 


BANK ano TRUST COMPANY 
PHILADELPHIA 


The experience gained by more than a 
century and a quarter of conservative 
banking and trust service qualifies 
this Company to act in every indiyid- 
ual and corporate trust capacity. 


CORPORATE TRUSTEE 
REGISTRAR 
DEPOSITARY 

TRANSFER AGENT 
DISBURSING AGENT 
PAYING AGENT 


ACCOUNTS OF 


Corporations, Banks, Firms and Individuals Solicited 


CAPITAL and SURPLUS $20,400,000: 1 








